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INTRODUCTION

As Lapproach my 25th anniversary of being called to the British Columbia
bar, Iincreasingly reflect on the journey to this pointin my carcer as a lawyer.
[ am very grateful to the many teachers, mentors, judges, eribunal members,
clients, colleagues, friends, and family who have contributed to my positive
experience and to the development of my consciousness as a lawyer. I con-
tinue to be as enthusiastic aboue the practice of law as I was on my call dare. I
would not hesitate co recommend a career in the practice of law and T am
excited abour the balance of my career as a lawyer, For these reasons, it is of
concern to me that some have not found the practice of faw to be as reward-
ingand sacisfying. My concern is made even greater because of the perceived
limitations and obstacles that prevent advancement for some in the practice
of law.

With experience and marurity comes a greater awareness of the impor-
tance of the core values of the legal profession and our legal institutions.
Much has been writcen already on the subject of diversity in the kegal profes-
sion, Lhave decided to provide my personal observationsand perspectives on
this subject in the hope thar they will be of assistance in understanding the
imporrance of promoting diversity in the legal profession and of advancing
the goal of attaining a more diverse legal profession. Reasonable people may
disagree on the subject of how to ensure that we achieve and maintain diver-
sity in the legal profession. But on the question of whether diversity in the
legal profession is necessary, there can be no question: A diverse legal profes-
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sion is fundamental and essential to the rule of law. We need to consider this
subject carefully on an individual lawyer and law firm basis in order to ad-
dress the concerns expressed by asignificant number of lawyers regarding the
opportunity for advancement and success in the practice of law.

This essay will discuss the ways in which promoting and achieving diver-
sity in the legal profession is integral to our professionalism as lawyers. In
addition, I have outlined my observations on rthe important ways thae law
firms can promote diversity by creating a culeure thar supporrs Hexible work-

ing arrangements and an inclusive approach.

1I. BACKGROUND

Lawyers obtain education with respect to the practice of [aw beginningin law
school and continuing through articling and throughout the practice of law.
An essential element of the education and training of lawyers is the formal
and informal mentoring that we receive through our work in [aw firms and
through various organizations that support the fegal profession such as the
Continuing Legal Education Society of British Columbia and the Canadian
Bar Association.

Promoting divcrsity in the [egal proﬁ:ssion hias beenan importnntgoal of
the Canadian Bar Association for many years. In 1993, the Wilson Reportwas
released after a CBA commirtce chaired by the late Madam Justice Bertha
Wilson, investigated, analyzed, and considered the need for change in the
legal profession to promote diversity.! The Wilson Report included many
practical recommendations aimed ar promoring diversiry. Since that time,
some progress has been made to implement these recommendarions bue can-
siderable work remains. The continuing problem ofan inordinate number of
wortnen leaving the legal profession highlights the need for turther study as o
how we can do a better job of retaining women in the legal profession. A re-
lared issue is the absence of diversity in the leadership of the profession and
the relatively small number of women and visiblé minorities who are cquity

parthers in farge law firms. Although a range of possible explanarions and

' Canadian Bar Association, Task Force on Gender Equaliey in the Legal Profession, Thwch-

stanes for Change: Equality, Diversity and Avcountabifity (1993) {Chair: Bertha Wilson)
[Witson Report].
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theories may be available, any perception that the legal profession is not
committed to diversity is a serious challenge to all of us and must be an-

swered.

III. PROFESSIONALISM

Any discussion of the subject of professionalism in the practice ot law must
begin with a reference to the timeless paper written by the late Chicf Justice
of the Supreme Courr of British Columbia, Allan McEachern? Although his
paper does not expressly address the subject of diversity, the fate ChicfJustice
discusses many aspects of the practice of law and professionalism providing
very thoughrful guidance on how lawyers ought to conduct themselves. The
paper by Chief Justice McEachern is indeed relevant to the discussion of di-
versity and professionalism. In his work as a lawyer and as a judge, the late
chicf justice established a very high standard for lawyers to strive to mainrain.

In his ardcle, he staced:

“professionalism” is an inclusive word that describes how lawyers discharge
their responsibilities. This paper wili largely be devoted to conduct in coure
and some simple practice matrers, because those things are casily described
and easy to learn. But it must be remembered that professionalism is the
producr of attitude, competence and conduct, and the former two are not
easily desceribed.’

Anattitude that is supportive of diversicy is necessary in arder to achieve
the necessary changes. Each and every lawyer involved in recruiting, mentor-
ing and law firm management must be aware of how their work and decisions
will be important to achieving diversity in the legal profession. Although the
standards established by Chict Justice McEacher are rigorous and not easily
achieved, they provide a measurable standard which can be used ro assess and

possibly change our own style and pracrices.

T~

Alan McEachern, “Professionalism™ (Paper prepared for the Advocacy Conference. Con-

tinuing Legal Educacion Sacicty of Bricish Columbia, Vancouver, 2001).

b Ibidac 1442,
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IV. THE CASE FOR DIVERSITY

Lawyers enjoy the privilege of self regulation which has been granted to us on
the premise that we will protect the public interest. Qur obligations to soci-
ety include ensuring chae there is access to the legal system by all members of
our communiry, A diverse legal profession is essential in order to ensure that
there is access to the legal system by all members of our communicy and espe-
cially those members of our community who belong to diverse groups and
who historically did not have access to the legal system. Wichour diversity in
the legal profession, there is the risk that the legal profession will lose the
confidence of the public which in turn could ultimately result in the loss of
the privilege of self regulation. Given the diverse nature of our community,
the bar musc necessarily reflect this diversity. Generally speaking, law firms
have made considerable progress in hiring practices. The students and associ-
ate lawyers of our firms reflect 2 diverse community, Where law firms have
met with limited success is in connection with the number of women who
have become equity partners in law firms. Generally speaking, the equity
partnerships of large law firms do not reflect the diversity of the bar and of
Our conmImunity.

Y. HUMAN RIGHTS LEGISLATION

In addition to being necessary to protect the public interest and to maintain
the right to self regulation, human rights legislation prohibits any form of
discrimination on the basis of facrors such as gender, age, disabilicy, ancestry,
sexual orientarion, and other grounds. Discrimination includes not only di-
rect discriminarory acts but indirect or systemic discrimination. All of us
have watched many successful challenges to legislarion thar was found to
breach human rights principles and was declared to be unenforceable for
public policy reasons. A legal profession chat is not diverse is at risk of not
only losing the confidence of the public bur having its practices determined
to be contrary to human righes legislation. For these reasons, a strong case
can be made thata commitmenc to diversity in the legal profession isaneces-

sary element of our professionu]ism.
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A task force of the Law Society of British Columbia recently released its
report on the retention of women in the legal profession.” The mandate of
the task force was to consider the specific reasons for women leaving the legal
profession in disproporrionate numbers and ro make recommendarions to
address this problem. The Law Sociery of British Columbia prepared a busi-
ness case for maintaining women in the private practice of law which in-
cluded recognition of the needs of clients to be able to draw on a legal profes-

sion thac is diverse.

V1. CIVILITY

The legal protession paid tribute o the late Chicf Justice Allan McEachern
through the publication of a rext entitled The Splendonr of the Law.? which
was a compilation of papers on rhe subject of professionalism by leading
members of the legal profession. The text included an essay written by the
late Richard R Sugden, QC, on the subject of civility in the legal profession.®
Sugden acknowledged che leadership of the late chiet justice in promoting
civility in the legal profession in a number of ways including the creation of
the Inns of the Coure Program in or about 1994, That program continties to
educate and mentor lawyers on the importance of civility in thelegal profes-

sion. Sugden wrote:

One legal scholar has defined incivilicy as any unprofessional conduct that
falls short of an express violation of the Rules of Conduct: it includes poor
manners, lack of social grace and any conducr that might impede opposing
counsel from accomplishing his or her professional obligacions.”

Sugden cxplaincd in his essay the role of civility within the p rofessionand

that lawyers are cngaged in a “common enterplise o (aster the better work-

Law Society of British Columbia, Report af the Delivery of “Legal Services Task Force {11
December 2009) at 5 (Chair: Arthur Vertlich), online: <herp:/fwwwlawsocictybeca/
publications_forms/re part-cammirtees/docs/ LegalServicesl Epdl>

Jake Giles, ed. The Splendour of the Lao: Allan MeEachern, a tribuee o a dife in the law
{"loronco: Dundurn Press, 2001).

¢ Richard R Sugden, Q. “Civility in the Legal Drofession” in Giles, i at 89.
T Ihidar 92,
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ing of the legal order through the rational resolurion of dispures” He theo-
rized that incivility brings into question the profession’s ability to govern
itself. In his essay, Sugden traced the experience of the United Staces in con-
nection with “the decline in civility.” Sugden suggesced thar the decline in
civility may be related to the increased focus on the business of law at the
expense of professionalism. He sugges ted that incivility among lawyers in the
eyes of the public undermines the legal profession and may compromise the
profession’s auconomy and right to self governance. Sugden emphasized in
his essay that civility is essential in che legal profession in order ro achicve and
maintain “a juse society.” Sugden wrote: “Civility is embedded in the rule of
law and therefore forms the very bedrock of the legal profession, This is not
just academic mumbo-jumbo.™

Although Sugden’s essay on civilicy does not expressly reference the sub-
ject of dive rsity, respect for diverse groups in our comnunity is an important
aspect of civility in the legal profession. To be civil, the legal profession re-
quires recognition of the diverse needs of our community and the impor-
rance of a diverse legal profession to serve our communicy, Policies and prac-
tices that do not recognize and promote a diverse legal prolession are con-
trary to our-obligation to promote civility in the legal profession. Sugden

Wrote:

Civility is also important to the autonomy of the legal profession. As onc au-
thor argucs, the law protession is its own civil society, operating wichin alar-
ger society. Within this smaller society, civility operates to counterbalance
individualist drive with self-restraine and public spiric. The lawyer’s capacity
for civiliry mirrors the profession’s capacity for dialogue, interaction, and co-
operation. Incivility within our ranks chrows inte question the profession’s
ability to govern its own atfairs.”

All of us recognize how important it is to have a good rapport and dialogue
with other counsel. The primary beneficiary of civility is the client who bene-
fits from increased cooperation between counsef and the expeditious resolu-

tion of all legal maccers and dispures.

B thid arva.
" Hhid ar 95-96.
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Vil. HOW TO PROMOTE DIVERSITY IN LAW FIRMS?

The Wilson Report included many recommendations for che legal profession
to promote diversity. Historically, law firms have operated with largely un-
writeen policies and practices that in some cases were inflexible and premised
on stereotypes and assumptions thar were inconsistent wich the goal of diver-
sity. These policies and practices resulred in some lawyers being dissacistied,
being disappointed, and ulrimately leaving che fegal profession. Law firms
must carcfully consider the nature of their policies and practices to ensure
thar they are consistent with the goal of achieving diversity ac all levels.
While law firms must be profitable and business-like in how they conduce
themselves, management of law firms need to carefully reflect on their poli-
cies to ensure char they support diversity in their practice. Law firms must be
Mexible in cheir employment arrangements in order to promote equality.
Carcful thought must be given to mentoring and hiring pracrices ro ensure
that they are consistent with the goals of diversity. All lawyers need to have
access ro opportunities to build their practices and to become productive and
successful. Policies chat do not promote opportunities for all lawyers will
impede efforts of the legal profession in achieving the goal of diversity.

A career in the practice of law involves hard work and many skills and ex-
periences thar are not found in a texcbook or classroom. Learning to bea
lawyer involves a high level of commitment and personal sacrifice. While law
firms can be expected co fulfill their duty to accommodate, lawyers must
communticare the nature of accommadation necessary due to their family
commitments and circumstances generally.

Law firms must demonstrate 2 commicment to diversi ryin the composi-
tion of important commitrees and leadership roles. For instance, firn semi-
nars and evens must feature a diverse group of firm leaders. Pancls of speak-
ers at firm events need to be carefully planned in order to demonserate the
diversity of the firm. In this way, students and hawyers will observe the inclu-

sive approach of the firm and commitment to diversity.

YIII. CONCLUSION
The late Chief Justice Allan McEachern noced the importance of attitude
that suppores professionalism. A commitmenttod Iversity requires a positive

commitment to make changes to policies and practices that do not promeorte
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diversity. The law schools, the courts, faw firms, and legal organizations have
made considerable progress in promoring divesity since the release of the
Wilson Reporein 1993, Law firm leaders must take up the challenge of ensur-
ing thar all lawyers receive the mentoring, training, continuing education,
and professional opportunities chat will permit them to be successful in the
legal profession. In this way, the fegal profession will achieve the elusive goal
of being rruly diversc.

The success of the legal profession in the province of Bricish Columbiato
date is the result of the commitment of many Jawyers who have created a
strong tradition ol professionalism and civiliey. All of us have an opporrunity
to make a meaningful contribution to advancing the goals of diversiry as part
of aur commitment to professionalism. I have no doubt thar we will be wlei-
mately successful. Although che larc Chicf Justice Bora Laskin experienced
intolerance and was denied opportunities as a studenc and as a lawyer, the
fact thar he ultimarely overcame the obstacles and barriers that existed and
became a celebrated chicf justice of the Supreme Court of Canada demon-
straces that commitment to diversity is a long standing core value of the Ca-
nadian legal profession. Although we can celebrate many successes in chis

area, there is more work to be done.



