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“Ir has long been recognized that an essential element in procecting human
rights was a widespread knowledge amang the population of whar their
rights are and how they can be defended.”

Boutros Boutros-Ghali, Sixth UN Secretary-General, 1992-1996

I. INTRODUCTION

Human rights ckaims arise in a number of situations, not the least of which
are those defining the relationships between employers and employees. Sec-
tion 13 of the British Columbia Human Rights Code,' inter alia, prohibics
discrimination in employment on the grounds of “race, colour, ancestry,
place of origin, political belief, religion, marital starus, family stacus, physical
or mental disability, sex, sexual orientation or age™? Accordingly, the modern
workplace can be avircual mineficld of potential claims by employees, both
in the contexr of allegations of specific incidents of discrimination or sys-
temic discrimination generally. However, the significant number of judicial,
arbicral and tribunal decisions in Canada that address jurisdiccional disputes
over human rights claims arising in the workplace demonstrates a lack of clar-

ity in terms of where a potential claim can, and should, be addressed.
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Asstated by Nancy Holmes, “[a]lchough universally embraced in princi-
ple, the concepr of ‘human rights’ evades a precise definition and is subject to
a general lack of consensus on how it should be approached.™ This scatement
rings particularly true in the context of a collective agreement. Subsection
84(2) of the British Columbia Labour Relations Code states:

Every collecrive agreement must contain a provision for final and conchusive
sertlement without stoppage of work, by arbitration or another method
agreed to by the parties, of all disputes berween the persons bound by the
agreement respeceing its inrerpretarion, npplication, operation or alleged vio-
lation, including a question as to whether a macrer is arbitrable.

Despite a labour arbirrator’s apparent power under thar stature to “inter-
pret and apply any Act intended co regulate the employment relationship of
the persons bound by a collective agreement,”™ the question of whether that
power under the Labour Relations Code as regards human rights claims must
necessarily be shared wich the British Columbia Human Righrs Tribunal in
all circumstances may be open.

In 2003, the British Columbia Court of Appeal considered the jurisdic-
tion of labour arbitrators in Canpar Industries v. International Union of Op-
erating Engincers, Local 115¢ In this decision, a five-member court com-
mented thar, after the Supreme Coure of Canada decision in Weber,” the
Human Rights Code had been amended to “provide for a ‘concurrent juris-
diction model’ berween labour arbitrators and the Human Righes Tribunal

However, Canpar was decided in the context ofarguments that an arbitrator

Canada Depasitary Services Program, Law and Government Division, Human R,v:gb.r_r
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Canpar, supra note 6 at para. 48. Sce also para. $3: “Sccrions 25 and 27 of the Hunran
Rights Code specifically contemplace the possibiliey chac a complaine made to the Tribunal

will have already been deale with, or may be deale with, by alabour arbirracor”
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had o jurisdiction until a human rights matter was referred to it by the Hu-
man Righes Tribunal. That is, this case essentially turned on a holding that
the Supreme Court of Canada decision in Parry Sound® was applicable in
British Columbia. However, the Court expressly declined to determine the
jurisdicrional question chat might arise where a human rights claim is
brought concurrently to both an arbitracor and the Human Rights Tribu-
nal.’® In other words, while it started from the general propaosition thar the
Human Rights Code contemplated concurrent jurisdiction, Canpar did not
directly address the question of whether an arbitrator should or even couid
have exclusive jurisdiction iz 4 particalar instance, More recently, in British
Columbia (Warkers' Compensation Board) v. British Columbia (Human
Rights Tribunal)" che British Columbia Court of Appeal took the broad.
position that, as a starting point, the British Columbia Human Rights Tribu-
nal had the jurisdiction to adjudicate a human righes complaint when the
same issue had been previously raised at an even dealt with by another statu-
tory body. The question then was whether it should decline to exercise that
jurisdiction or defer the exercise ofthat jurisdiction in certain circumstances.

Canpar was decided before many of the subsequent decisions of the Su-
preme Court of Canada that have refined the Weber' test {which will be dis-
cussed in derail in Part [T ofchis paper) in the context of jurisdictional com-
petitions between sratutory bodies. Moreover, W8 was decided in the con-
text of a jurisdictional dispute between the Human Rights Tribunal and the
Workers' Compensation Board (and in particular, the Review Division)—
two administrative bodies with very different mandates and adjudicative
processes and procedures, Arguably, Labour Arbitrators and the Tribunal
share more similarities in form and funceion than the Tribunal and the

¥ Infranote 13,

See Canpar, supra note 6 at para, 55: “Having said this, [ leave open the possibiliry char a
parry to this dispute might also wish ro bring it to the atrention of che Human Righes Tri-
bunal at some poine. It would not be appropriace to comment on jurisdictional questions
chae mightarise in such event”

113010 BCCA 77. 316 D.L.R. (4th) 648, 2 B.C.L.R. {Sth) 274 {W/CH].
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Board’s officers of the Review Division. Thus, there may yet be room in Brit-
ish Columbia to argue thar in some circumstances, human righes issues ave
best suited to the sole purview of a labour arbitraror.

In 2003, the Supreme Court of Canada, in Parry Sound (District) Social
Services Administration Board v. Ontario Public Service Employees Union,
Local 324 (O.PS.EU ), declared that labour arbitrators have not only the

“power” but also the “responsibility” to enforce human righes legislation in
the context of disputes arising our of a collective agreement.'* However, in
this decision Mx. Justice lacobucci expressly refrained from deciding whether
due to this “power and responsibility”, the jurisdiction of the Ontario Hu-
man Rights Commission was ousted in thar particular case.” Thar said, in
support of arbitral jurisdiction {concurrent or otherwise), the Court held:

[Glranting arbitrators the authoriry to enforce the substantive rights and ob-
ligarions of hwnan rights and other emsployment-relared starutes advances
the stated purposes of the [ Labour Relations Aet], which include promoring
the expeditious resolution of workplace disputes. As this Court has repeat-
edly recognized, the prompt, final and binding resolution of workplace dis-
pures is of fundamencal importance, botl to the parties and to society asa
whole. Itis essential chat there exist a means of providing speedy decisions by
experts in the field who are sensitive to the workplace environmene, and
which can be considered by both sides o be final and binding.

The grievance arbicration process is the means by which provincial govern-
ments have chosen to achieve this objective. ...

Granting arbitrators the authority to enforce the substantive rights and ebli-
gations of human rights and other employment-related statutes has the addi-
tional advantage of bolstering human rights protecrion. ... [G]rievance arbi-
trarion has the advantage of both accessibility and expertise. It is a reasonable
assumprion thar the availabilicy of an accessible and inexpensive forum for
the resolution of human rights dispuces will increase che ability of aggrieved

Y

2003 SCC42,[2003] 2 5.C.R. 157 ar para. 13, 230 D.L.R. (4th} 257 [Parry Sewnd). In
Canpar, stpra note 6, the B.CL Courr of Appeal held that Parry Sonnd applied in B.C.

" Pawry Sound, supra note 13 ar para. 15,
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employees to assert their right to equal treatment without discriminacion,
and that this ... will encourage compliance with the Human Rights Code.5

Furthermore, while the semantics of this 2003 decision have been the
subject of discussion in British Columbia, there is ar least some argument
chat the decision suggests that human righss legislation is implied as a term
into the collective agreement" (a contention which in turn could strengthen
an argument in favour of exclusive arbitral jurisdiction in some circum-
stances). However, as stated, the British Columbia Court of Appeal in Can-
par indicared that, at least generally speaking, arbirrators and the Human
Rights Tribunal shace jurisdiction in this province. And further, the impact
of recent decisions of the Supreme Court of Canada and, in particular, the
British Columbia Court of Appeal,'® as well as relatively recentamendments
to the Administrative Tribunals Act on arguments in favour of a form of ex-
clusive arbitral jurisdiction has yet to be finally determined.

For example, on 27 June 2008 the Supreme Court of Canada released its
decision in Flonda v. Keays." While the decision focused on damages result-
ing from wrongful dismissal of a non-unionized employee, the Court, dis-
cussing its carlier decisions, including, Seneca College of Applicd Arts and
Technology v. Bhadauria held thar the courts have no place adjudicating
claims based on breaches of human rights legislation where thar legislacion
provides a comprehensive scheme for redress, Mr. Justice Bastarche, writing
for the majoriry, held that:

5 Jbid. at paras. 50-52 [citations omitred].
16 Sec cg. Teachers’ Federation, infra note 103; Macaraeg, infra noe 22.
17

See Parry Sound, supra pote [ 3acpara. 1: “As [ discuss in these reasons, T conclude thara
gricvance arhitrator has the power and responsibility to enforce the subseantive righes and
obligarions of human rights and other employmenc-relaced statures as if they were part of
the collective agreement.”

B S WCB, supra note 11,
2008 SCC 39, [2008) 2 5.C.R. 362, 294 D.L.R. (4:h) 577 [ Honda).
% [1981] 2 S.C.R. 181, 124 D.LR. (3d) 193 | Bhadanrial,
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[TThe purpose of the Ontario Human Rights Code is toremedy the effects of
discrimination; if breaches to the Code were acrionable in common faw
courts, it would encourage litignn ts to use the Code fora purpose the legisla-
ture did noc intend—namely. to punish emiployers who discriminate against
their employees. ..

Itis my view that the Code provides a comprehensive scheme for the treat-
ment of claims of discrimination and Bhadansia established thar a breach of

the Code cannot constiture an actionable wrong ... 2!

The British Columbia Court of Appeal echoed a similar sentiment in
Macaraeg v. E Care Contact Centres Ltd. 2 wich respect to the provisions of
the British Columbia Employment Standards Act.® However, what, if any-
thing, these decisions mean for arbirral jurisdiction is unclear. Both decisions
evinced a clear deference for statucory regimes created by the legislacure,
Nevertheless, as will be discussed, both the Supreme Courr of Canada and
provincial appellate coures have historically shown a willingness to abandon
such deference where the jurisdicrional competition is not between a coure
and statutory body but is between competing statucory regimes. Adding to
this, section 115.1 of the Labour Relations Code staces that section 46.1 of
the Administrative Tribunals Act™ gives the British Columbia Labour Rela-
tions Board—an avenue for the appeal of the decisions of labour arbicra-
tors—rthe discretion to decline o apply the Human Rights Code where,
amongorher things, in the Board’s opinion there isa more appropriate forum

for the determination of human rights issues arising in the workplace. All of

this could undermine argwments in favour of any form of exclusive arbitral
jurisdiction at all.

Fonda, sipra nowe 19 ar paras, 63—G4.

T 2008 BCCA 182,295 D.L.R. (4ch) 358,77 BIC LR (4ch) 205, leave o appeal 1o S.C.C,
refused, 2008 CanLII §3790 [Mecaraeg]. Edirar's note: See generally Shafik Bhalloo,
*Inforcement of Benefies Under che Eruplayment Standards Aet: A Single Jurisdicrion for
Enforcement Affirmed,” Case Comment, (2010) 43 UB.C. L. Rev, 145,

B ORSB.C 1996, ¢ 113,

“OSB.C 2004, . 45,
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Accordingly, and in sum, there is a need ro clarify the law defining che ju-
risdiction of arbirrators and tribunals in the human rights realm. While such
clarification can only be offered by the British Columbia Court of Appeal or
the Supreme Court of Canada when the appropriate set of facts presents it
self, chis paper will actempt to address some of the issues arising out of the
current state of the law in hopes of providing some guidance to thase in Brir-
ish Columbia who are faced with situations of competing jurisdiction.

This paper will discuss those decisions of both the Supreme Court of
Canada and the provincial appellate coures thar grapple with choosing the
correct forum for the adjudication of workplace human rights claims. Firse,
this paper will discuss the Supreme Court of Canada’s semiinal decision in
Weber® and some of its other decisions flowing therefrom. Second, this pa-
per will discuss the treatment of labour arbitraror jurisdiction in the appellace
courts of other Canadian provinces, as well as the British Columbia Court of
Appeal’s application of the Weber principle. Third, this paper willaddress the
concept of jurisdicrion as applied by human rights tribunals themselves, and
finally, will posit the success and consider merits of an argument that human
rights matrers arising out of the application, interpreration, operation or al-
leged violacion of a collective agreement belong, in British Columbia, within
the sole purview of the labour arbitrator.

11. DECISIONS OF THE SUPREME COURT OF CANADA

A. THELE WEBERDPRINCIPLE

In June 1995, the Supreme Court of Canada handed down its decision in
Weber v. Ontario Hydro® In that case, the Court addressed a situation where
the plainiff, an employee who had been on an extended leave of absence due
to back problems, argued that, among other things, his right to privacy had
been breached by his employer who had hired investigators to watch him in
his home because they suspected that he was malingering. Specifically, the

plaintiff argued chat the defendant employer had commireed a number of

B Infra note 26.
% [1995]2 S.C.R.929, 125 D.LR. (4th) 583 { Hber cieed o D.LR.].
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rorts, including trespass, nuisance, deceir and invasion of privacy. The em-
ployer and employee were parties toa collective agreement, and the situation
had previously been the subject of an arbitration which had ultimacely been
settled. The question for the Supreme Court, as stated by McLachlin J. {as
she then was) was: “ When may parties whe have agreed to sertle their ditfer-
ences by arbicration under a collective agreement sue in tort?"¥

Ultimately, the majority held that, save for matters clearly outside of a col-
ective agreement, the court’s jurisdiction was ousted where parties to a col-
leceive agreement were involved in an issue whose essenrial character dealt
with the interpretation, application or violation thereof.

Citing the eatlier decision of St. Anne Nackawic Pulp & Paper Co. v. Ca-
nadian Paper Workers Union, Local 2192 the Court described collective
agreements as establishing “the broad parameters of the relationship berween
the employer and his employees.” Furthermore, in discussing the substance
of provincial and federal fabour statuces, McLachlin J. ostensibly endorsed
the comments of Estey J. in Sr. Anne which indicared that to allow the courts
and labour arbitrators concurrent jurisdiction in macters arising out of a col-
lective agreement would do “violence ... to acomprehensive statutory scheme
designed to govern all aspects of the relationship of the partics in a labour
relations seeting”* McLachlin J. held that “[w]here the dispure, regardless of
how it may be characterized legally, arises under the collective agreement,
then the jurisdiction to resolve it fies exclusively with che labour tribunal and
the courts canuot try it

In coming to this conclusion, the majoricy discussed three jurisdictional
models: concurrent jurisdiction, overlappingjurisdiction and exclusive juris-
diction. With respect to the concurrent model, the Court noted, in keeping
with the overall tone of the decision, that concurrent jurisdicrion berween

the coures and labour arbictracors undercuts the purposes of the labour rela-

1~
t

Hhid. at 596.
% [1986] 1 5.C.R. 704, 28 D.L.R. (4th) 1 [8t. Anne cited o D.LR.].
B fhid, at 12,

Hid. ar 14, Accord Weber, suprr note 26 ar 599

Wezher, ifid, ar GOU.
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tions scheme. Particularly, che Court held that labour refations statures are
geared, in part, to the quick and economical resolution of fabour disputes. To
allow martters covered by a collective agreement to be heard by both court
and arbitrator would undermine these and other policy goals.

As for overlapping jurisdicrion (i.e. where the court would have jurisdic-
tion over those issues not falling within the traditional purview of labour
law), the majoriry stated:

[ T]he oveslapping spheres mode! also presencs difficulties. In so far as it is
based on characterizing a cause of action which lies outside the arbitrator’s
power or expertise, it violates the intention of the Act and [St. Anze] that
one must look not to the legal characterization of the wrong, but to the facts
giving rise to the dispute.*

As stated above, in the end, the Court determined chat the focus should
be not on the legal characterization of the dispute, but rather on its “essential
character” —that is, whether, upon consideration of both the dispute and the
ambit of the collective agreement, iz arises from the “interpreration, applica-
tion, administration or violation of the collective agreement.”™ 1Fs0, the arbi-
trator had exclusive jurisdiction.

The majority of the Court also held that because assessments under the
Weber principle will be contexe-specitic, it “is impossible to categorize the
classes of case that will fall within the exclusive jurisdiction of the aibitra-
tor”* Accordingly, Weber does not necessarily stand for the proposicion that
all macters having a genesis in the workplace automatically fall within the
exclusive purview of arbitration. That said, McLachlin J. did indicate a pref-

erence for the “exclusive jurisdiction" model, summarizing it thus:

[T)he exclusive jurisdiction model gives full credit to the langnage of s.
45(1) of the [Oncario) Laboiur Relations Act. Tt accords with this court’s ap-
proach in [z, Anne). It satisfies the concern thac the dispute resolucion proc-
ess which the various labour statues of this country have established should
not be duplicated and undermined by concurrent actions. It conforms to a

[
o

Ibid, ar GOL.
33 Ihid, ar 602,
M fhid. ax GO2.
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pattern of growing judicial deterence for the arbitration and grievance proc-
ess and correlative restrictions on the rights of parties to proceed with paral-
lel or overlapping litigacion in the courts.”

The Weber principle has been applied numerous times since the decision

was handed down in 1995.% For example, in Regina Puolice Assn. Inc. v. Re-

sina (City) Board of Police Commuissioners,” Bastarache 1., writing for the Su-
14 Y S

preme Court of Canada, described the ratio in Weber as follows:

While McLachlin J. embraced the exclusive jurisdiction model, she empha-
sized that the existence of an employment relarionship, per se, does not grant
an arbicracor the jurisdiction to hear or decide a dispuce. Only those disputes
which expressly or inferentially arise out of the collective agreement are fore-
closed to the courts. ...

In considering the narure of the dispute, the goal isto derermine its essential
character. This determination must proceed on the basis of the faces sar-
rounding the dispute berween the parties, and not on the basis of how the le-
gal issues may be framed. Simply, the decision-maker must derermine
whether, having examined the factual contexr of the dispure, its essential
characrer concerns a subject marrer that is covered by the collective agree-
ment. Upon determining the essential character of the dispute, the decision-
maker must examine the provisions of the collective agreement to determine
whether it contemplates such facrual situagions. Iris clear that the collective
agreement need not provide for the stibject matter of the dispute explicicly. 1
the essential character of the dispute arises cither explicidy or implicidy, from

the interprerarion, application, adminiscration or violation of the collective

»

Ibid, ar 604 [citations omiteed ],

Seee.p. Comnolly v Crnada Post Corp., 2005 NSCA 55, 232 N.SR. {24} 5,737 APR. S
Bisaillon v, Concoredia Universizy, 2006 SCC 19, {2006] 1 S.C.R. 666,266 D.L.R. (4ch)

542 | Bisaillon], KA. v Ottawa (City) (2006), 80 QR (3d) 161,269 D.LR. (4ch) 116

(C.A): Ferveiva, infra not 106; Haynes o, British Columbia Teachers” Fedevation, 2007
BCCA 457, 246 B.C.AC. 222; Andrews v, iy Canada, 2008 ONCA 37,88 O.R. (3d)
561; Giesbrecht . MeNeilly, 2008 MBCA 22, 225 Man. R, {24)223,291 D.LR. (4h)

88: DiCienzo v. Quillan, 2008 ONCA 472,66 C.C.E.L. {3d) 132.
2000 SCC 14, [2000] 1 S.C.R. 360, 183 D.LR, {4th) 14 [Reginal.
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agreement, the dispure is within the sole jurisdiction of the arbitrator to de-
cide

That said, while the Weber ratio has remained largely intact in the contexr
of the jurisdictional competition berween labour arbitrators and the courrs,
its application, at least, has been adapted in sitwations where the competition
is berween two statutory bodies.

Although it adhered to the Weber ratio, the re-tooling of the Heber deci-
sion first became apparent in Regina. Regina was a decision involving the
allocation of jurisdiction between an arbitrator un der a collective agreement
and a commission empowered by the Saskatchewan Pofice Act,” and was not
acompetition between labour arbitration and the courts. And, while the Su-
preme Court of Canada in Regina did not modify the application of Heber
per se, (rather, the Court expressly extended the application of the prinei ple
to competingstatutory bodies)™ Mr. Justice Bastarache alluded to the refor-

mulations that would ultimately come when he noted that:

In determining whether the dispute is arbicral, we cannot interpret the col-
lective agreement in a manner that would offend the legislative scheme sec
out in [the competing scatutory regime, i.c. the Poliee Act]. The provisions of
the collective agreement, therefore, must be interpreted in light of the
scheme set out in [the competing legislation]."!

This balancing of apparent legislacive intents introduced by the Court in

Regina, has, in subsequent decisions, bloomed into a reshaping of the Weber

Ibid. at paras. 24-25 [citations omitted].

¥ Police Act, 1990, $.5. 1990-91, c. P-15.01 { Police Het).

W See Regina, supra note 37 ar para. 39:
"o summarize, the underlying racionale of the decision in Wleer ... is to ensure chat jurisdictional
issues are decided in 2 manner chat is consistent with the statutory schemes gaverning the parties.
The analysis applies whether the choice of forums is between the courrs and a staturorily created
adjudicative body, or berween twa stacutorily ereated bodies. The key question in cach case is
whether the essential chacacer of a dispure, in its factual contest, arises eicher expressly os inferen-
tially from a statucory scheme. In decermining chis question. a liberal interpretation of the legisla-
tion is requiced to ensuse that a scheme is not offended by che contersal af jurisdiction on a forum
notintended by the fegistarure.

Aal

{bid. av para. 30.
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cest in circumstances of compering jurisdiction berween starutory bodies.
While the “essential character” criterion remains intact, compared to the
discussion found in the Heber decision itself, lacer decisions of the Supreme
Court applying Weber-type criteria in the context of competing statutory
cribunals indicate less judicial deference to the legistature’s decision to regu-
late labour relations through the creation of arbicration tribunals, and more
attempts o weigh che relarive importance of the policies and interests repre-
sented by the competing regimes. In particular, in the later decisions, the
strong arguments in favour of arbitral jurisdiction found in Weber, Parry
Sound and even to some extent Regina, disappear somewhat.

‘This reshaping of the Weber approach has considerable implications
where the competition is berween a labour acbitrator and a human rights
cribunal. According to the Supreme Court of Canada, where an enabling
stacute clearly indicares legislative intent to direct a dispute to one parric ular
forum, exclusive jurisdiction will generally follow. "T'his was the result in Re-
gina, discussed above.” In contrast, where the relevant statutes do notclearly
evince an intention for cxciusivity, many courts, even upon application of the
Weber principic, have found a concurrent jurisdiction berween competing
STALULOrY bodies—which appears largely to result from an analysis of the rela-
tive importance of the policies underlying the competing regimcs. While a
finding of concurrent jurisdiction, on its face, appears to contradict the posi-
tion of the Supreme Court of Canada in Weber, in Morin® {and its compan-
ion case, both of which will be discussed in the following paragraphs), the
Supreme Court of Canada made clear that the Weber principles did not fore-
close such a possibility.

Theimplications of the foregoing for the argumentin favour of exclusive
arbitral jurisdiction in British Columbia are significant; while the Human
Rights Code does not give the British Columbia Human Righes Tribunal ex-
clusive jurisdiction aver cach and every human rights claim arising in the

province, neither does the Labonr Relations Code clearly and uncquivocally

" The Supreme Court of Canada found chat the Police Act, spra note 39, made cleas chat

the commission in question was to have exclusive jurisdiction over the dispure.

o fufra now 44
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state thar an arbitration board is the oady forum for any rype of workplace
dispute. It is likely, therefore, thar the British Columbia courts, when assess-
ing the jurisdiction issue, will engage ina policy analysis with respect to each
regime. And, as will be discussed, both the Supreme Court of Canada and
provincial appellase courts have shown a tendency to place greater impor-
tance upon human rights policy than on the underpinning labour relations
law and regularion, with the resule that at present, the notion of any sort of
exclusive arbitral jurisdiction has been very much foreclosed elsewherein che
nation.

B. MORINETAL.

Afcer Regina opened the doortoa moditied approach, in Quebec (Commis-
sion des droits de la personne et des droits de la jennesse) v. Quebec (A.G.)." the
Supreme Court of Canada clearly stated that the application of the Weber
principle differed somewhar where the jurisdicrional competition was be-
rween two statutorily created bodies. Specifically, Chief Justice McLachlin,
writing for the majority, explained how the decision in Weber accommodated

such an approach:

Weber holds that the model thac applies in a given situation depends on the
governing legislation, as applied ro the dispute viewed in its factual marrix, In
Miber, the concurrent and overlapping jurisdiction approaches were ruled
out because the provisions of the Ontario Labaur Relations Act, when ap-
plied to the facts of the dispure, dictated that the labour arbieraror had exclo-
sive jurisdiction over the dispute. However, Heber does not stand for the

proposirion that [abour arbitrators always have exclusive jurisdicrion in em-
ployer-umion dispues. Depending on the legislation and the nature of the
dispute, other tribunals may possess overlapping jurisdiction, concuarrent ju-

risdiction, or themselves be endowed with exclusive jurisdicrion.”

In Morin, the competition was between alabour arbitrator and the Que-

bec Human Rights Tribunal. Working from the Weber principles, the Court

004 SCC 39, [2004] 2 S.CR. 185, 240 D.L.R. (4ch) 577 [ Morin).

3 See ibid. at para. 11 [emphasis added] [civations omireed .
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determined thar establishing whecher jurisdiction lay in eicther one or the
other stacutory body required a consideration of two steps. First, the Court
looked ac che relevant legislation to see what it said abouc jurisdiction. The
second step was to “look at the nacure of the dispure, and see whether the
legislation suggescs it falls exclusively to the arbitrator.™

In Morin, an examination of both the Quebec Charter of Human Rights
and Freedoms" and the Quebec Labour Code®® revealed that neitherevinced
aclear intention on the part of the legislature that one or the other was o
have exclusive jurisdiction. For example, the Quebec Charter contained a
number of exemprions and discretionary provisions that indicated the Legis-
lature of that provinee did not intend human rights be wichin the exclusive
domain of the Human Rights Tribunal in all circumstances. Moreover, a re-
view of the Labour Code indicated chat a labour arbitraror could neicher as-
sert exclusive jurisdicrion over human rights claims arising in the workplace
in t[le circumstances.

Section 100 of the Labour Code stated that “[e}very grievance shall be
submicted to arbitration in the manner provided in the collective agreement
if it so provides and the certified association and the employer abide by ic”
Further, the definition of "grievance” indicated thar an acbitracor had juris-
diction to determine any disagreement involving the interpretation or appli-
cation of the collective agreement. Compared to the enabling provision in
Weber,® the Quebec labour staturte is arguably weaker, and mighe be the basis
for distinguishing the Morin decision from other human rights tribunal—
labour arbitracor jurisdicrional competitions. This being said, while McLach-

lin C.J. noted the comparative “weakness” of the Quebec legislation, she dis-
Y g

bid. at para. 15.

7 RS.Q. ¢ C-12 [Quebec Chareer).

¥ ORSQ. e C27 \

See Morin, sipra note 44 ac para. 21, citing the Labenr Relations Act, R.S.0.1990,c. 1.2,
s 45{1}:

Every collecdve agreement shall provide for the Bnaband binding serddement by arbicration, wich-
outstoppage of work, afall ditterences beeween the parties arising from the interpretacion, appli-
cagion, administration or alleged viokation of the agreement, including any question as w whether
amacter is arbitral.
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missed the importance of this characteristic in light of the differences in fac-
tual contexe giving rise to the disputes in the Weber and Morin decisions:

Taking the dispute in its factual context, as Heber instructs, the main fact
that animares the dispute between the parties is thar the collective agreement
contains a teri that ereats the complainants and members of their group ...
less favourably than (others]. ...

[ This is not a dispute over which the arbitrator has exclusive jurisdiction. It
does not arise out of the operation of the collective agreenient, so much as
out of the pre-conrractual negotiation of that agreement. ...

[ T]he dispute, viewed not formalistically bur in its essential nacure, engages
matrers which pertain more to alleged discrimination in the farmation and
validiry of rthe agreemenc, than to its “interpretation or application”, which is
the source of the arbitraror’s jurisdiction under the Labour Code,s. 1(f). The

Human Rights Commission and the Human Righes Tribunal were creaced by
the legislacure to resolve precisely these sorts of issues, ™

Morin may also be distinguished from those disputes which result from
the interpretation or application of the collective agreement, rather than its
negotiation.*' However, and regardless, to bolster the argument in favour of
what would ultimately be determined as concurrent jurisdiction, the Court
pointed to some of the possibly negative consequences to a finding of exclu-
sive arbicral jurisdiction. These included concerns of access to justice—for
example, the Union participated in negotiating the collective agreement con-
taining the discriminatory term. According to the Court, the Union may

thercfore not have an interest in pursuing a grievance against the impugned

o thid. ar paras, 23--25.

3t See Peter A. Gall, Andrea L. Zawack & Kace Bayne, "Derermining Human Righrs Issues in

the Unionized Workplace: The Case for Exctusive Arbitral Jurisdiction” (2005) 12
C.L.E.L]J 381 ac 388-89:

The impact of Meris may be restricted, however, by the faet thac the Court characterized the dis-
pute before icas one involving pre-contract negotiations rather than contract interpretation orap-
picacion, as had been the case in Héeber. On this basis, che Court held thar the dispute did nor Fali
within the exclusive jurisdiction of a labour arbitrator. Most cases arising in a unionized workplace,
including most cases involving human righus issues, invelve questions of collecrive agreement in-
terpretation or application, net concract farmation or negotiation.
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provision, and the employees “would be left with no legal recourse™?* Fur-
ther, the Court raised concetns that the arbitrator would not have jurisdic-
tion over all parties to the dispure, as negotiations were not restricted to the
unions and school boards. Finally, the majority considered the Human
Rights Tribunal a “berrer fit” for the dispute, as the resolution of the dispute
had implications for all employees and was not restricted to the more typical
single grievance contemplated under the labour statures.™

Morin was not a unanimous decision of the Supreme Court of Canada,
however (Bastarache ]. dissented, primarily on the basis of the characteriza-
tion of the dispute, which the Justice considered to be wichin the scope of the
collective agreement), and, further, in the companion decision, Quebec (As-
torney General) v. Quebec (Human Rights Tribunal),*" the Court was particu-
larly split: Justices Binnie and Fish and Bastarache and Arbour wrote two
concurring judgments, while Chief Justice McLachlin voiced a dissent, sup-
ported by lacobucci and Major J].

In Q:tebec/l G, the competition was berween the Human Rights Tribunal
and the Quebec Commission des affaires sociales. According to Justice Basta-
rache (supported by Arbour].), an application of the Weber/Morin principle
indicated chat exclusive jurisdiction should lie wich the Commission in that

instance:

[ TYhe key issue in each case is whecher the essential characrer of the dispute,
in its factual context, arises either expressly or inferentially from a staturory
scheme. In the case at bar, the legislature explicitly provided char the [Com-
mission des affuives sociales) has exclusive jurisdiction to hear dispuses involy-

ing the payment of benefits under the Tncome Security Act.™

Morin, sepra note 44 ac para. 28.
% This concern does not address the privity to some decisions, particularly those thacargue
that the term of the applicable collective agitement or employer application thereof vio-
laces che Human Rights Code, thar may arise amang emplayees bound by a collective
agreement. Neither does it address the sicuation of policy grievances which necessarily
implicate all employees in a bargaining unir.

B 2004 SCC 40, [2004] 2 S.C.R. 223, 240 D.LR. (4ch) 609 { Quebec AG).
thid. av para. 31,
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Furthermore, in contrast to the Chief Justice’s decision in Marin, My Jus-
tice Bastarache held char the face that the issue in Quebec AG mightapply to
more than one person (the claimant argued thart che provisions of the Com-
mission’s supporting legislation were discriminarory) should nor “have any

bearing on the dispute’s essential characrer.”

Jurisdictional issues must be decided in accordance with the legislative
scheme governing the parties. In the case at bar, the Quebec legislature did
not give the Tribunal exclusive jurisdiction to decide human rights issues.
The legislarure’s intention to give the CAS exclusive jurisdicrion is, however,
explicic. T am thecefore of the opinion that where there is a comprehensive
administrative scheme, such as the one established by the CAS Aer and the
Income Security Act, that gives a specialized administrative body and that
body alone the jurisdiction to apply and interpret chat scheme, this adminis-
trative body will not lose its exclusive jurisdiction simply because a case raises
a human rights issue or involves declaring a legislative provision to be of no
fDrCC or effﬂct.ST

Like Mr. Justice Bastarache, Binnie ]. (supported by Fish J.) also found
that the Commission had exclusive jurisdiction in the circumstances. Also
similarly, Mr. Justice Binnie held thacan evaluation of the “essential narure”
of adispure could not trump “a clear legislative direcrion™® thar a particular
statutory body was to have exclusive jurisdiction. “To hold otherwise, with
respect, is simply to substitute the Court’s procedural review preference for
that laid down by the legistarure™” Thac said, he nevercheless did characrer-
ize the dispute as falling squarely within the confines of the Comamission’s
scheme in the circumstances.

To summarize, in the decisions of Morin-and Quebec AG, the Supreme
Court of Canada manipulated the Weber principle somewhat in circum-
stances where the jurisdictional comperition was between two statutorily

creaced schemes, rather than between one of those schemes and the courts. In

6 Ihid, at para. 32.
S Ibid. ac para. 33,
B Ibid. ac para. 35.
% Ihid.
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the former sicuacion, deference to legislative intencion or public policy, asa
means cowards ousting the jurisdiction of the courts, is ostensibly sidelined in
favour of a comparison of the apparent legis[ativc intent behind each staru-
tory scheme, and according to QueberA (r, to a lesser extent, how the essen-
rial character of the dispute fits within one or both of the competing
schemes.

What all chis means then, is thar where the jurisdictional competition is
berween a human righes tribunal and labour arbitrator, many of the policy

arguments that could be made

in Weber fashion—in favour of arbicral ex-
clusiviry may have little purchase. That chis is [ikely the case is illuscrated by
the appellate decisions discussed below.

III. APPELLATE DECISIONS SINCE WEBER AND MORIN

Despite its fairly unequivocal comments in WCB che British Columbia
Court of Appeal has not yet expressly considered whether a labour arbitrator
can or should have a type of de facto exclusive jurisdiction over a human
rights claim in cerrain circumstances, However, the appellate courts of many
other Canadian provinces have had an opportunity to rule on this issue,
And, almostwithout exception, these other appellate courts have found that
human rights tribunals and labour arbitrators share concurrent jurisdiction
with respect to human rights claims. Moreover, as will be seen, the policies in
favour of the inexpensive, speedy and etficient resolution of labour disputes,
which were so scrongly supported in the pre-Morin decisions of the Supreme
Court of Canada, have apparently been subordinaced to the polices suppore-
ing human righes legislation and administration.

A. ONTARIO

In 2001, Abella J.A. (as she then was), writing for the Ontario Court of Ap-
peal, decermined in Ford Motor Co. ofyCanada v. Ontario (Human Rights

Conzmission )*' that the Ontario Human Righes Tribunal held concurrent

o Supra note 11

S (20013, 209 D.LR. (4th) 465, 138 Q.A.C. 380 [Fond cited to DL.R.].
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jurisdiction witch tabour arbitrators over workplace human rights claims. In
this decision, the employee grieved his termination by Ford, arguing that he
was discharged because of racial discrimination. The macrer ultimarely wens
to arbitration in 1986, and the arbitrator found that the termination of em-
ployment was justified. The employee had also filed a complaint with the
Ontario Human Rights Commission, and by 1993, a Board of Inquiry was
appointed, where the opposite conclusion was reached; the Board found the
termination was zot justified, and ordered the employee’s reinstatement. Ir
was that particular remedy thar was contested in the courts,

In the course of rcndering its decision overturning the reinstatement,
Abella J. applied Weber (Ford was decided three years prior to Morin) bur
noted char that decision was not particularly helpful in the circumstances of
the Ford case—i.e. where the courts were not competing for jurisdiction over
the matter.® Furthermore, and perhaps foreshadowing the faver decisions in
Morin and Quebec AG, the Court noted thac derermining jurisdiction be-
tween competing statutory bodies involved not only a consideration of the
essential nature of the dispute, but also a consideration of “where the legisla-
wure intended that it be resolved.™ After engaging in a review of both the
applicable legislation and the policies behind it, the Court held that the On-
tario Human Righrts Tribunal and labour arbitrators shared jurisdiction un-
der their respective statutory schemes.

Underlying much of this decision was Abelia J's acknowledgement thac
human rights legislarion holds a special status under Canadian law, and hasa
guasi-constitutional nature, Madam Justice Abella also noted similar con-
cerns to those expressed by McLachlin C.J. in Morin—{for example, she con-
sidered thatindividuals do not have party status in arbitration under a collee-
tive agreement, and do not have control over whether a grievance will be puc-
sued. In sum, the Court’s understanding of human rights law and policy,
coupled with an assessment that both legislative schemes contemplated non-

exclusive jurisdiction, led to the determination of concurrent jurisdicrion in

2 af - « . a0 . . - . . .
52 Seeibid at para. 58: “Héeber is of limited assistance in derermining which forum prevails,
other than providing conceprual guidance chac, o the excene possible, dispures should be
resolved in a single proceeding.”
63

Tbid. at para. 46.
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the circumseances. However, as the Court ultimately found thac the Board’s
reinstatement of the employee was inappropriate, it expressly declined to
address this issue of the possibility of contflicting results arising out of this
cancurrent jurisdiction.

B. ALBERTA

In 2007, the Alberea Court of Appeal released rwo decisions indicating that,
like Onrario, the Alberta Human Righes Tribunal and Alberta labour arbitra-
tors share concurrent jurisdiction over human righes issues arising our of the
workplace,

In Amalgamated Transit Union, Local 583 v. Calgary (City )% ehe Court
held that che decisions of the Supreme Court of Canada directed it to con-
sider, “first, the relevant legislation conferring jurisdiction on the competing
eribunals; and second, the nature of the dispute, taken in its full facrual con-
texc.”® Further, the Court drew a clear distinction berween those cases of
competing jurisdiction between courts and tribunals, and those of competing
jurisdiction between statutory bodies:

[T}t is unwise simply to import the principles developed in cases involvinga
conrest between the courts and arbicracion, including the inherent prefer-
ence for the exclusive jurisdiction of arbirrators often apparent in those cases,
intoa situation where the court must cansider two statutory regimes. In the
lacter siruation there are rwo legislative intents te consider, not one. If we
were to accept exclusive jurisdicrion as a starting point, we would run the risk
of giving the jurisdictional advantage to one statutory tribunal over another
and thereby reducing the efficacy of the second staturory regime,*

Furthermore, the Court offered che following guidance where che deci-
sion is berween competing stacuzory tribunals:

Where there are two or more legislative schemes creating two or more tribu-
nals ehat could potentially govern the d]‘-})utt the court must consider to
which of the governing regimes the leguhturc intended to grant jurisdiction.

o 3007 ABCA 121,404 AR, 102, 281 D.LR. (4ch) 222 [Amalgimared).
Ihid. av para, 2
& Jhid. av para. 23.
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One does not start from the premise that the arbitrator is the preferred fo-
rum. ...

[n Morin, which, like che case before us, concerned a choice berween the ju-
risdiction of a labour arbitrator and a human rights eribunal, McLachlin
CJ.C. made ix clear thar exclusive jurisdicrion is not the invariable rule. ...

[S)he expressly rejected the idea that there isan “established principle” ofar-
bitral exclusivity, noting that “there is no legal presumption of exclusivicy”,
Racher, the refevanc legislative schemes must be examined and applied to the
dispute at issue to determine which of the three jurisdictional models out-
lined above was intended by the legislature to apply®

Applyingthe above principles in this case, the Court examined both the
Alberta Labowur Relations Code® and the Human Rights, Citizenship and
Multiculturaism Act © and decermined that neither statute contained aclear
exclusivity clause.

Further, Madam Justice Paperny, writing for the majoriry, noted thar the
Alberta labour statute was “weaker” than the Ontario and Quebee statutes
examined by the Supreme Court of Canada in Meber and Morin, respectively,
which further indicated that exclusivity was notintended. The relevanc por-
tion of the Alberta scarute reads:

135. Everycollective agreement shall contain a method for the sectlement of
differences arising

(a) as to the interpretation, application or operation of the collective
agreement,

(b) wirh respect to a contravention or alleged contravention of the
collective agreement, and

(c) as to whether a difference referred to in clause (1) or (b) can be
the subject of arbitration

& [hid. at paras. 32, 38-39 [cirations omitted }.
®  RS.A 2000,c L-L
¥ R.SA.1996c H-14
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berween the parties to or persons bound by the collective agreement.”

The Court held that “clearer and more explicit language would be needed
to oust the jurisdiction of the Commission over all human righes issues that
arise in a unionized workplace””

Moreover, when examining the human righes statute, the Court referred
to the policies underlying such law, and further, the place human rights legis-
facion has in the Canadian legal scheme:

The Supreme Coure has recently staced that it is essential to recognize that
human rights codes are not only fundamental, guasi-constiturional kaw, but
also thar, like the Canadian Charter of Rights and Freedoms, they are the “law

of the people”. As such, they must be given expansive meaning and oftered
accessible application.”

These policies behind human rights legislation clearly informed the
Court’s decision in this instance. However, the wording of this statute itself
also appeared to support the finding of concurrent jurisdiction:

[U]nlike the Quebec legislavion at issue in Morén, the Alberta Human Rights
Art does not contain a deferral clause thar would allow the Commission to
stop acting on behalfof a complainant in the circumstances where the com-
plainant has soughe a remedy elsewhere. L agree with the chambers judge thac
the legislative scheme suggests that the Commission has jurisdiction over
human tights complaints arising in the workplace, and retains jurisdiction
even when the complainant’s union has filed a grievance arising out of the
same set of facrs. ..

"Fhe wording of the exclusivity clause in the Alberta Labour Relations Code,
the clear legistative intent that all persons should have access to the com-
plaines procedure under the Human Rights Act, and the lack of 2 deferral
clause in that Az, all lead to the conclusion thae it was nor the intenc of the

Alberra legislacure chac eicher labour arbitration boards or the Commission

4

W Labonr Relations Code, supra note 68, 5. 135, ciced in dAmalgnmated, sipra nere G4 acpara.

55.

Amalgamated, ibid. ac para, 57,

: Ihid. at para. 59.
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should have jurisdiction over all human rights issues that arise in the union-
ized workplace to the exclusion of the other tribunal 7

Finally, in proceeding to step two of the Weber/Morin analysis, the Court
looked at the nature of the dispute and held that it also did not lend itself to
the exclusive jurisdicrion model. Primarily, the Court focused on the way the
grievance was framed by the union. In this case, the employee was terminated
following a number of outhursts against her superiors. The union aricved che
terminarion based on insufficient warning and lack of notice prior to termi-
nation, and did not pursue the employee’s allegations of discrimination
(which was, incidentally, prohibited by the collective agreement). Shortly
after che union filed the grievance, the employee filed a complaint with the
Alberta Human Rights Commission, claiming discrimination on the grounds
of gender, sexual orientation and menral disabilicy. At arbitration, the em-
ployer asked the arbitrator to deal with both the terminarion and discrimina-
tion issues, and the arbicration board determined that as “the employee'salle-
gations of discrimination ... could not be meaningtully nor conveniently
separated from the termination of her employment™ it accordingly had ex-
clusive jurisdiction to consider the matter.

However, the Court of Appeal considered chat the arbitration board was
in error in its taking of exclusive jurisdiction in the circumstances. Noting
that the Union did not pursue the human rights aspect to the employees
complaints (i.e. it did not present arguments on the mateer, and focused only
on the issues of just cause and lack of notice), the Court held that arbirral
exclusive jurisdiction was not appropriate because it would " ffectively leave
the unionized employee withour a forum in which to air her discrimination
allegations.™” Essen tially, the Court’s concern was thatin the grievance con-
text, it was the union, and not the employee, who decided whar would, and
would not, be argued.

In Amalgamated, the employee had apparently agreed to the union’s ap-

proach in the circumstances, and furcher, the union’s motivations for omit-

¥ fbid. a paras. 60-61.

Ihid. ar para. 10.
Ihid, ax para. 67.

~1
-
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ting the discrimination complaint were unknown. Nevertheless, the Court
held thae the union’s right (subject to its duty to the employee) not to take a
particular grievance forward “does not remove the employee’s right to access
the human rights regime, unless che legislature clearly states otherwise,” Ul-
timately, the Court held that while the source of the dispute in question was
the workplace, its essential characrer did not fall wichin the scope of the “in-
terpretation, application or operation of the collective agreement”” And,
regardless, the [egislature did not intend that enfy the dispute-resolution
mechanisms provided for in that agreement were to rule.

As for concerns of inconsistent decisions by the competingstarurory bod-
ies, the Court quickly dismissed them, citing res judicata and issue estoppel as
safeguards, and stating that “[a]s a practical maceer, only matters not fully
addressed by the arbicration board are likely ro praceed before the Commis-
sion.””

This analysis of the pitfalls of concurrent jurisdiction is not entirely sacis-
factory. As will be discussed, the decisions of many human righrs tribunals
indicate that res judicata and issue estoppel are not necessarily the safeguards
Madam Justice Paperny would have them be. Furthermore, at least federally
and in British Columbia, mareers char have been fully decided by labour arbi-
trators are still pursued to human righes wibunals, which chen often hear the
issues and, on occasion, make determinations that are inconsistent with the
previous arbitration.” While the superior courts have overturned some of
these inconsistent decisions,* the fact remains that the availability of this

entire process of mulciple hearings on the same issue ve ry much undermines

o thid. ac para. 63.
" Mhid. ac para. 63-65.

Thid, av para. 69. With respece, as regards this lasc comment, the Court perhaps underes-
tinaed che utilization of ribunal processes by unionized employees. See also H/CB, in
which the B.C. Court of Appeai cited the BYC. Human Righes Tribunal'sdiseretion to de-
chine to exercise its jurisdiction where a mareer had been deale with by another staturory
body, and, in particular, noted thar "not every unsuccessful complainane will be given a
sceond opporcunicy by the ‘Tribunal” (WCB, supre note H at para. 31),

" Seeeg MacRae.infra note 127. Sec also the Oneario decision of Parisien, infranore 123,

O See c.g. Matiszewski, infra note 138.
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the purpose of labour legislation in the first place: the speedy, inexpensive
and efficient resolution of workplace disputes with minimum work stoppage.
[t appears then, thar although neither arbitration boards nor human rights
tribunals are to have exclusive jurisdiction over human rights claims arising
out of the workplace, in Alberta (and arguably elsewhere) the policy under-
pinnings of one statutory regime clearly trump those of the other. As stared
by the Courtin Amalgamared, “until the legislature says otherwise, efficiency
alone is not a reason to restrict access to the human rights complaines proc-
ess.™

In the companion decision of Calgary Health Region v. Alberta (Human
Rights and Citizenship Commission)** Paperny J.A. once again delivered a
judgment stating thac [abour arbitrators and human rights tribunals gencrally
shared concurrent jurisdiction in that province, However, unlike the decision
in Amalgamated, in Health Region, the Alberta Courr of Appeal determined
that in the particular civeumstances of that case, the arbitration board should
hear the entire grievance—including allegations of discrimination. That said,
the Court was clear that the arbitraror’s abiliry to address the human righrs
issues arose out of a concurrent, not an cxclusive jurisdiction wis-d-vis the
human righes tribunal.,

In Health Region, the Courcaddressed a situation where an employee was
terminated during her probationary period. The union grieved the termina-
tion, alleging, inter alia, that the employer had breached a number of provi-
sions in the collective agreement, including the provision prohibiting dis-
crimination on grounds including physical and mental disability. Ten days
afeer the grievance was filed, the employee filed a complaint wich the Alberta
Human Rights Commission, alleging discrimhj arion on che basis of physical
and mental disabiliry.

Y dAmalgamated, supra note 64 ac para. 69. Note that in a concurring judgment, Rirrer LA,

noted thar while che parailel process allowed by this decision are awkward and more
cosily, parallel proceedings are the anly possibilicy in light of the kegislation and jurispru-
dence o daee. However, the Justice did note that *[c]his may be an issuc the legislature
will want vo address” (ibid. ac para. 81).

822007 ABCA 120,404 AR, 201,281 D.L.R. (4th) 252, lcave ro appeal to S.C.C. refused,

2007 CanLIl1 45671 [Hralth Region).
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When the grievance proceeded to asbitration, the arbitration board de-
termined thac while it shared concurrent jurisdiction over the human rights
issues with the applicable statutory body, in the circumstances, it was best
equipped to deal with the matter and would do so. This taking of jurisdicrion
was reviewed, and furcher appealed. Upon review of the chambers decision
ro allocate exciusive jusisdiction of che macter to the arbitration board, the

Court of Appeal had the following to say:

Where the choice of forum is between arbitration and the courts, the juris-
prudence directs that we should guard against undermining the purpose of
the legislature in enacring labour relacions legislation. ...

When the choice of forum is berween two competing statutory regimes, the
intent of the legislature remains the paramount consideration. However, in
such situations there are two, not one, legislative mandares thar muse be re-
spected, Even if it may be said that the exclusivity of arbitrators’ jurisdiction
isan overriding principle in jurisdictional conteses with the courss...., iris not
the overriding principle when the jurisdiction of another starutory eribunal is
also at issue.®

Thicse commencs make clear the reasoning behind the ratio in Amalga-
muated. In this companion case, the application of step one of the two-part
Morin vest unsurprisingly resulred in the same finding of concurrent jurisdic-
rion. As for step two, an analysis of the narure of the dispute, in disagreement
with the chambers judge, the Courtof Appeal stated thatan amﬂysis of “best
fit” cannot lead to a finding of exclusive jurisdiction:

The intent ro grant exclusive jurisdiction must be found in the legislarion.
The interplay of the two legislative schemes at issue here indicates thar nei-
ther body was intended to have exclusive jurisdiction over all haman righes
issues that arise in a unionized workplace environment. As was confirmed in
Marin, there is no presumption of arbiral exclusivity in che absence of a clear
indication from the fegislature. The ggicv;mC{: and the human rights com-
plaint are within che respective mandases of the arbitration board and the
Commission. There is nothing in the nature of this dispute that would re-

8 fhid, ar paras. 24-25,
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move it from the jurisdiction of one of those tribunals and place it exclusively
within the jurisdiction of the other. Thisis case of concurrent jurisdiction.™

All this said, however, the Court did allow a type of de facto exclusivity in
the circumstances. While being careful to stick to its concurrent jurisdiction
mantra, the Court stated char the arbitration board should hear the encire
grievance, including the human rights claims. Paricularly, the Court noted
that unlike the sicuation in Amalgamated, the employee’s human rights issues
were being pursued by the union and, accordingly, there were no concerns
that the employee would be withour redress.® Furthermore, and of note con-
sidering its comments in Amalgamated, the Court stated that:

Although the provisions of the Labour Relations Code that establish che
grievance procedure do not clearly grant the arbitracion board jurisdiction to
the exclusion of the Commission, they do indicate a legislative preference to
have arbitrarors hear employer-union disputes in the interest of expeditious
resolution of workplace differences. Permitcing the arbitration board to ad-
dress all issues arising from the termination of employment advances the
purposes of labour relarions legislation, including promoting the prompt, fi-
nal and binding resolurion of disputes with minimal disruption to the em-
ployer-employee relationship.*

This statement was not necessarily an endorsement of arbitral exclusiviy.
However, it does indicate the dynamic nature of the balancing exercise where
competing policies are involved. In Amalgamated, human rights policy
clearly trumped that of labour relarions where there was a concern that the
employee’s human rights complaints might not be heard in the arbitration
forum. However, in Health Region, the same Court of Appeal, while not
backing off from its decision in Amalgamated, ostensibly gave more weight
to labour policy where the access to justice issues were nor the same.

In sum however, regardless of the parth to the decision, like Ontario, the
Alberta courts have applied the Feber/Morin principles with the resule thar

8 thid o para, 37,

Asarbirrarors have jurisdicrion to adjudicare and remedy human righes elaims according
to Parry Sound. sipra note 13,

8 Health Region, supra note 82 ac para. 38.
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labour arbicrators and human righrs tribunals share jurisdicrion over human
rights claims arising out of the workplace in char province.

C. NOVASCOTIA

The Nova Scotia Court of Appeal has also had opportunity to consider the
interplay berween human righes and labour arbitration legislacion. In Halifax
(Regional Municipality) v. Nova Scotia (Human Rights Commission )’ the
Court dealt with a situation where an employee’s co-worker had used a num-
ber of racial slurs, workers cold racial jokes to supervisors who laughed, and
where there were allegations that promotions were only given to non-
minorities. The employee made a complaint to the Nova Scotia Human
Rights Commission. The employer opposed the Commission’s jurisdiction,
and claimed thac the macter should be deals with through the grievance and
arbitration provisions of the collective agreement. No grievance was ever
inidated, and the macter uleimarely went to the courts where the chambers
judge derermined that the Commission and labour arbitrarors held concur-
rent jurisdiction over the matrer, and thar accordingly, the former could pro-
ceed to adjudicate the complaint.

Upon appeal, Saunders J.A., writing for the Court of Appeal, undercook
an analysis similar to those discussed in Onrario and Alberra, above. How-
ever, unlike the courts in those cases, this Nova Scotia court acknowledged
thar the jurisdicrional allocation berween human rights  tribu-
nals/commissions and arbicrators is far from conclusively seteled, and that it
has “stirred considerable academic commen tary and debare.”™ Thac said, the
Cour still applicd the two-part Morin test: What does the relevant legisla-
tion say about jurisdiction? And, does the nature of the dispute suggest thar
it falls exclusively to one statutory body or the other?

The Nova Scotia Trade Union Act® states that every collective agreement

should have provision for resolution of disputes by arbicration “concerning
'

¥ 2008 NSCA 21, 264 N.SR. (2d) 61,290 D.L.R. (4ch) 577 { Halifix).
B Hid para. 20.

¥ ORSNS 1989, ¢. 475,
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its meaning or violacion.™ Further, in the absence of such a provision, the
statute implies a term requiring arbitration of differences “relating ro the in-
terpretation, application or administration of this agreement, including any
question as to whether a matter is arbitral, or where an allegation is made
that this agreement has been violated ... """ The Court further found that the
Nova Scotia Human Rights Act™ was broad in scope, and did nor explicitly
defer o other tribunals. Looking at each of the statutes, the Courr of Appeal
determined that neicher evinced a clear intention on the part of the legisla-
ture to grant exclusive jurisdiction to one or the other.

With respect to step two of the Morin test, the Court distilled previous

jurisprudence into the following statement:

Jurisdictional issues are to be decided in a manner chac is consistent with the
staturory schemes governing the parties, and thac deciding whether the “es-
sential character of a dispute, in its factual conrext™ arises either expressly or
inferentially from a statutory scheme, requires “aliberal interpretation of the
fegislation” in order to ensure that the legistative scheme is not offended by
conferring jurisdiction upon a fosum not intended by the legislarure.”

And, upon consideration of the essential characeer of the dispute in this
case, the Court held that while the incidents of discriminarion arose out of
the workplace, the nature of the dispute raised issucs thar were much broader
than those contemplated by the collective agreement:

All of the incidents and discriminatory treatment complained of by [the em-
ployee] oceurred, he says, because he isan African-Canadian. The dispute he
idenrifies does not arise explicitly or implicitly from the interpreration, ap-
plication or administration of the Collective Agreement”

The resul, then, was that the decision of the chambers judge was affirmed,

and the bodies shared concurrent jurisdiction in the circumstances.

M ihid., s 42(1).
" Ibid., s, 42(2),

. RSNS 1989, ¢. 214,

B Halifax, supra nore 87 at para. 48.

M thid ac para. 52.



76 UB.C. LAW REVIEW VOL. 43:1

In the course of its discussion, this court appears to have failed vo ac-
knowledge the provision in the Nova Scotia labour stavute thar gave arbitra-
tors jurisdiction to hear matters pertaining to violations of the collective
agreement. Additionally, this apparent failure extended o alack of attention
to the provision in the coliecrive agreement probibiting discrimination. 1f che
employee in chat case was discriminated against in the workplace, such acts
should have fallen within the ambit of the provision of the collective agree-
ment prohibiting discrimination. Arguably then, a complaint of workplace
discrimination amounts to a complaing thart the collective agreement is vio-
lated. The Court’s comments above do not address this, and it is not clear
why it referenced “interpretarion, application or adminis tration” of the col-
lective agreement, buc not the “violarion” also referred to in the Nova Scotia
Trade Union Act.

Regardless, even if the essence of the dispure could be characterized ro fall
within the ambit of the collective agreement, the Court of Appeal cited fur-
ther policy reasons militating against arbicral exclusivicy. Primarily, the Coure
held that to allow labour arbitrators exclusive jurisdiction over human rights
claims arising in the workplace would undermine the guasi-constitutional
status accorded to human rights legislation in Canada. Similar to the deci-
sions previously discussed, Saunders J.A. discussed the importance of human
rights legislation and of access to its remedial processes, and held chac access
g0 such “fundamental law” cannot be restricted save for by clear unequivocal
legislative expression.”” Note also that the Court clearly dismissed the em-

ployer’s concerns regarding inconsistency and expediency:

[ The employer| has also raised concerns about potential inconsistent deci-
sions, or expediency, or better use of resources as Favouring exclusive arbirral
jurisdiction. I do not see those concerns as forming part of the vwo step
analysis in Morin?®

‘The Nova Scotia Coure of Appeals comments track those of both the
coures and (as will be discussed below) human rights eribunals grappling with

the jurisdictional tug berween labour arbicrators and human righrs eribunals.

¥ See ibid. ac paras. G0-G4.

¥ i, ar para. 77.
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owever, and particularly with respect to the Courts’ comments regarding
ccess to fundamental law, these arguments against exclusive arbitral jurisdic-
j_gijon fail to acknowledge those comments of the Supreme Court of Canada
which suggest that arbitrators are equipped to deal with the legal and policy
issues flowing from the application of human rights stacates, As will be dis-
cussed later in this paper, not only were arbitrators declared to have the
power and responsibility to apply guasi-constitutional statutes such as hu-
man rights legislation by the Supreme Court of Canada in Parry Sound, as
early as Weber the Supreme Court held that the broad policy concerns raised
by Charter” issues are a component of the labour dispute and cannot pre-
clude a labour arbitrator from deciding all the facets thereof. Thus, like its
counterparts elsewhere, the Nova Scotia Court of Appeal’s treatment of the
pitfalls or concerns that may be associared with exclusive arbitral jurisdiction
is not entirely satisfactory.

D. BRITISH COLUMBIA

Unlike the courts discussed above, the British Columbia Courr of Appeal has
not yet directly considered the competing jurisdiction between the Brirish
Columbia Human Rights Tribunal and labour arbirrarors where concurrent
claims are brought to both statutory bodies.

That said, as discussed in the introduction to this paper, the British Co-
lumbia Court of Appeal did indicate in Canpar that it considers labour arbi-
rrators and the Human Righes Tribunal to share concurrent jurisdiction gen-
erally. And further, in WCB, the Court of Appeal wene so faras ro say that it
is clear ... thar the Legislature has conferred on the Tribunal jurisdiction to
adjudicate a human rights complaint even though the same issue is being
raised before, or has been dealt with by, another body.™ This understanding
was ostensibly based on both an analysis of the discussion related to the post-
Weber amendments to the IHuman Rights Code—primarily, the discretion

granted to the Tribunal pursuant to sections 25 and 27 of the Human Rights

Y Canadian Charter of Rights and Freedwms, Parc U of the Constitution Act, 1982, being

Schedule B ro the Canada Ac 1982 (UK.), 1982, ¢. 11 { Charter].

w WCB, sipra nowe 11 at para. 29.
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Code to defer or dismiss a claim where it has already been deale with in an-
other forum (and in Canpar, a ruling that the decision in Parry Sound” ap-
plied to British Columbia). However, in Canpar the Court expressly re-
frained from determining which statutory body should have jurisdiction
where claims are concurrently broughe to both the Tribunai and a labour
arbitrator—the focus of this paper.'®® And, although in WCB the Court of
Appeal clearly felr thac concurrent jurisdiction must mean jurisdiction inany
event (which would seem to foreclose the possibility of any sort of exclusive
arbitral jurisdiction), the comments of Madam Justice Newbury in Canpar,

as they relate to the jurisdictional tug becween the Tribunal and Labour arbi-
erators remain relevanc:

How then is the marer of initial jurisdiction to be decided in individual
cases? Again, it seems to me that the arbirral jurispradence has gone a long
way towards answering that question: the essential nature of the dispute asic
arises on the facts of each particular case must be determined. To adape the
words of Bastarache J. for the Court in { Regina] at para. 39, “[t]he key ques-
vion in each case is whether the essential character of the dispute, in its fac-
tual contexr, arises either expressly or infercndially, [from the human rights
scheme or from the labour arbitration scheme]” To this question, the remedy
sought will obviously be important: certain remedies lie within the particular
purview of a labour arbitraror, and others within that of the Tribunal, Gen-
erally, the complainant or grievor will chose one route ot the ocher based on
his or her objective and the nature of the case, alchough a complainant can-

not, simply by choosing to pursue his or her grievance in the labour arbitra-

rion field, give jurisdiction to an arbitracor chat he or she would noc other-
101 ’

wise have.

o Srpra note 13,

100 Go Canpar, supra note 6 ac para. 53.

Y Ihid. ar para. 54 [emphasis added .
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. The question is, do these final comments of Newbury J. (as emphasized
* above) have equal application to human rights tribunals? Arguably, under the
Weber/Morin analysis, they do.'®

While, outside of Canpar, the British Columbia Court of Appeal has not
direcred irs express attention directly to the macter of concurrent claims to
arbitrators and the Tribunal, che Courr has had occasion to consider Weber
and the principles articulated by the Supreme Court of Canadain other con-
texts.

For example, in British Colubmbia Teachers’ Federation v. British Colum-
bia Public School Employers’ Assn.,'™ the Court of Appeal considered an ap-
plication by a union appealing the decision of an arbitrator that he lacked
jurisdiction to hear a grievance alleging that certain provisions of collecrive
agreements in the province breached a number of provincial starutes.

In assessing the jurisdictional question, the Court discussed the Heber
principle, namely, the direction that the Courts must rake a flexible and con-
textual approach towards the determination of the essential nature of the
dispute to see whether it falls wichin the ambit of the collective agreement,
and therefore arbitral jurisdiction. Upon analysis of the particular circum-
stances of that case, the Court determined that breach of the class size provi-
sions of the School Act and regulations could be viewed as an “improper ap-
plication of the management rights clauses in the collective agreement™'®
and that “such a violation is closely connected in a contextual way to the in-
terpretation, operation and application of the collective agreement and di-
rectly affects it”'"% Accordingly, the arbitraror, and not the court, was found

to have jurisdiction to deal with the complaint in this insrance,

102

=
b

See Health Region, mpra note 82 ac para. 25:

When the cheice of forum is between two competing statutory regimes, the intent of the legisla-
wure remains che paramount consideration. However, insuch situasions there are twa, not one, leg:
islative mandates thae must be respecred ... .

2005 BCCA 92,251 ILL.R. (4th) 497, 209 B.C.A.C. 120 { Teachers’ Federation).

0V Ibid, ac para. 37.

WS bid.
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In the course of coming ro chis decision, the Courc discussed the Supreme
Court of Canada decision in Parry Sonnd. Namely, the Court discussed the
varying views on whether Parry Sound resulted in the incorporation of hu-
man rights legislation iznte collecrive agreements-—something which may
impactarguments regarding arbitral jurisdiction in that realm. Lambert LA,
did acknowledge that much of the controversy surrounding chis part of Parry

Sound centred largely around semantics—what “implied” and “incorporate’,

did, or did not, mean, for example—and did not come ro a firm conclusion
{unlike the Court in Macaraeg, as will be discussed) as to what the Supreme
Court intended in that case. However, Mr. Justice Lambert did apparently
appreciate that the substance of the decision in Parry Sound was vo give la-
bour arbitrators the power to apply and interpret human rights legislation,
bue did not discuss, in obiter or otherwise, whether that power implied any
sort of “case by case” exclusive jurisdiction to do so.

In the 2007 decision of Ferreira v. Richmond (City)," the Court of Ap-
peal again had opportunity to discuss and apply the Feber criteria. In this
case the jurisdictional contest was berween a labour arbitrator and the court.
The employee alleged that after he had disclosed a number of improper prac-
tices occurring at his workplace, he was subjcct to retaliation in the form of
harassment that on occasion had discriminatory overtones. The collective
agreement to which the employee was subject did nos specifically prohibit
harassment other chan sexual harassment. However, the employer did havea
general “anti-harassment policy” that provided a procedure for the voicing of
concerns.

pl“he CI]'lplOyCC SUCd Ehe CI]]PlOyEY il'l court For thﬁ re ['z\liﬂtion, Ell'gll il]g thﬂt
the collecrive agreement did not apply because it did not comprehend his
position asa “whistleblower” The chambers judge agreed, holding thar as the
anti-harassment policy was not incorporared into the collective agreement,
and it was therefore outside of the juri.sdiction of an arbitrator in the circum-
stances.,

The Court of Appeal disagreed. Applying Weber, ivstated that the focus

was noton [hC ng‘dl [:I"(Ul]illg, bllt on l',hC EIC U.l'z'l] charac terizarion. And, ﬁll(‘l‘

We 2007 BCCA 131,280 D.L.R. (4th) 330, 238 B.C.A.C. 64 [Ferreiral.
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ngthat “ata basic level, [the] dispute is about how [the employee] has been
reated at work and, in turn how this treatment has escalated to claims of

tortious and perhaps criminal behaviour” the Court found that, vis-d-vis the
‘tourts, an arbitracor had exclusive jurisdiction in the circumstances.

© Important to this paper’s discussion of the competition between arbicra-
tors and human rights tribunals, the Court also noted char the fact thar the
employee’s claims arose out of “whistle blowing”—a marter of some public
interest—did not change the character of the dispute or militate in favour of

the courts as a forum:

;z‘;'- :‘> H . . .

. "This public character, however, does not remove whistle blowing from the
L . . . . - .

" factual macrix of the employee-employer relationship. ... [I]n spire of the in-

W

*"portant concerns his whistle blowing claim raises, the nature of {the em-

"2 ployee’s] dispute still falls within the employment relationship.!”

This discussion may have implications where a British Columbian court is
presented with many of the public incerest arguments associated with human
rights claims discussed above.'

i Etlrthcrn1ore, and most impotrran tly, the Court commented to some ex-

"‘tent on the difficulties inherent to jurisdictional overlap, This case did not
revolve around a competition berween arbitrators and human righes tribu-
nals—the question was whether the issues were within the jurisdiction of the
courts. However, it was clear that the employee had also made a claim to the
British Columbia Human Righrs Tribunal, Ryan J.A. stated:

[ TThe alleged harassment of Mr. Ferreira at the workplace, if proved, would
constitute a human rights vielation. ... [1]t is common ground that Parry
Sound has made it clear that human rights legislation isinferentially incorpo-
rared into every collective agreement in this Province. This is particularly
true where, as with the Human Rights Code, the norm is compatible and

supplements fundamental legislative protections. ...

. [1Jc does not matter that every instance of abuse did not include a reference

1o MO Mor. Ferreira’s ethuicity or sexuality, since such statements were part and

T ihid paras. 39, 62.

1 That said, human rights law still brings to the fore qml.ti—constitutionnl concerns that are

admitcedly absent in whistleblower cases.
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parcel of the whole of the harassment. All of the conducs directed toward
M. Ferreira could be dealt with as a human rights violation and cannor be
parsed in the manner suggested by the Chambers judge, To parse the con-
duct in this manner might have the effect of striking at the heart of the exclu-
sive arbitration by permitring concusrent or overlapping fields of jurisdiction
between courts, the human rights commission and arbitracors when the dis-
pute, fundamentally, arises out of a similar transaction, '

Granted, the Court was not adjudicating on the jurisdictional tension be-
tween arbitrators and human righes tribunals. Further, it made no comment
on theappropriateness of the employee’s complaintto the British Columbia
Human Rights Tribunal in the circumstances. However, the comments cited
above could be used to bolster an argument in favour of exclusive arbicral
jurisdiction over some human rights claims in the workplace in British Co-
lumbia.

Another decision that might have bearingon the question of whetherar-
bitrators can have exclusive jurisdiction over some human rights claims aris-
ing out of the British Columbian workplace is Macaraceg, briefly mentioned
at the beginning of this paper. This decision of the Court of Appeal was not
* concerned with eicher human rights legislation or the role of fabour arbitra-
rors, However, it did discuss legislative intencion and clearly favoured the
utilization of stacutorily created bodies.

In Macaraceg, the Courrt determined that in the non-union context, em-
ployees could noten force their rights under the Employment Standards Act
outside of the mechanisms created by thar Act. Thacis, the statute provided
for a comprehensive scheme of redress, accordingly, such righes could not be
enforced in the courts. It is not yet certain what impact this mighe have on
the arbitrator versus tribunal question, if any. However, the Court of Appeal’s
willingness to reserve the enforcement of employment standacds righes to the
purview of the applicable statutory body mzay indicare willingness in some
situations to restrict human rights issyes arising out of the workplace to the
forum specificd by che labour starures: arbirrators. Furthermore, the Court’s

comments in Ferreira, as discussed, may also support such a view.

W Eerreiva, supre note 106 at paras. 67, 69 [citations omicted].
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All this said, the Court of Appeal has not yet expressly decided on the is-
ie. Although recent decisions of both the British Columbia Supreme Court
“and Court of Appeal considered the Human Rights Tribunal’s jurisdiction ro
be concurrent," neither of these decisions engaged in a discussion of any of
the principles discussed in this paper. This could be because both proceed-
ings were complete by the time the matter reached the Court in the case of
Matuszewski, or merely because of the staremencs regarding concurrency in
CanparM' Regardless, in WCB, the Court of Appeal was fairly unequivocal

in its discussion of the jurisdiction of the British Columbia Human Rights

Tribunal:

Having regard to these provisiens, it is clear to me thac the Legislacure has
conferred on the Tribunal jurisdiccion ro adjudicate a human rights com-
plaint even though the same issue is being raised before, or has been dealt
with by, another bady, For example, ifa complaint is filed with both the Tri-
bunal and another body then, by virtue of 5. 25(2), the Tribunal has che dis-
crerion to defer dealing with it until the outcome of the other proceeding is
known. Such a deferral amounts to no more than a voluntary suspension of
the Tribunal’s jurisdiction. Once the other body has dealt wich the matter,
the Tribunal has the authority, by virue of 5. 27(1)(f), to either exercise or
not exercise its jurisdiccion. Whether the Tribunal proceeds in any given case
is'a matter within its discrerion, In other words, the legislative scheme spe-
cifically recognizes that the Tribunal can adjudicate a complaint notwith-
standing that another body has already dealr with the substance of the same

matter. There is no auromaric loss of jurisdiction.'?

At first glance, chis decision may appear to sound the death knell for any
form of arbitral exclusive jurisdiction aver human rights claims in the prov-
ince. However, W (B was decided in the concext of the competing jurisdic-

tion of the Human Rights Tribunal and the Workers' Compensation Board

M g c.g. Matuszewski, infra noce 138, Sce also H/CA, supra nore 11,

1 Although in Matuszewshi this could be because of the circumstances of that case: the

arbicration decision had already been handed down, and che Court wasable to take a por-
tion of the claim our of the Tribunals purview through issuc estoppel and mootness as
comprehended by s. 27 of the Human Rights Code.

. 2 W OB, sitpra nare 11 ar para, 29,
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of British Columbia, and may be distinguished on chat basis. There are sig-
nificant differences between the functions and adjudicative processes of the
Workers’ Compensation Board and an arbitral panel, and these differences
may be the basis for discinguishing this decision fram the g of war that ex-
ists berween labour arbitrarors and cribunals. While this Courd’s statements
rcgnrding COnCurrent jurisdiction atleastasa starting point are not that sur-
prising given the decision in Canpar, the Courr’s comments regarding paral-
lel processes should, perhaps, be taken within the context in which chey
arose,

In WCB, the Court of Appeal noted some of the reasons identified by the
original tribunal member as militating away from the exercise of the Tribu-
nal’s discretion to dismiss or defer the complaint, including factors such as:
the adjudicaror’s perceived lack of independence in the circumsrances (offi-
cers of the Review Division are officers of the Board) which was com-
pounded by amendments to the Warkers’ Compensation Act which removed a
right of appeal to the Workers’ Compensation Appeal Tribunal in the cir-
cumstances; the fact that it was not clear which evidentiary standard the offi-
cer had applied to find the impugned policy justified; and the fact thac the
officers of the Review Division do not have expertise interpreting and apply-
ing the Human Rights Code."” Such factors are not at issue in arbicral pan-
els—labour arbicrators are not delegares of either the employer or em-
ployee/union and do not have even a petipheral interest in the outcome of
the proceedings. Further, it is clear that labour arbitrators have along history
and experience in dealing with human rights and ocher guasi-constitutional
statues, a power and consticutional responsibility that has been recognized by
the Supreme Court of Canada for some years.! " With respect to evidentiary
burdens and assessments, arbicrators do typically have a Hexibility that the
courts do not, however, the same can certainly be said for the British Colum-

bia Human Rights Tribunal,'”® Furthermore, and importantly, alchough not
[}

Y3 fhid. ac para. 17.

W Qe v, Hkber, supra nove 265 Paryy Sound, supra now 13,

B See Human Rights Code, supra note 4, 5. 27.2(1): “A member or panel may reccive and

accept on oath, by affidavic or otherwise, evidence and information char che member or
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Lexpressly addressed by the Court of Appeal, the functioning of the Workers’
mpensation Board is such that Review officers are generally required by
“subsection 99(2) of the Workers’ Compensation zct,"® to apply the policies of
the Board applicable in che case."” This was expressly acknowledged by the
Review Officer in No. R0064456 (the Review in question in WCB) who re-
jected the warker's submissions thac ehe Review Division could elect to nor
apply a policy of the Board if it accepred that ic was patently unseasonable in
the circumsrances. '

In short, it is not difficult to see why the Court of Appeal felt compelled
torerain jurisdicrion with the Human Righes Tribunal in the circumsrances.
However, in a different facrual matrix, it may be chat despite the comments
in WCB, concurrent jurisdiction is not jurisdiction in any evenc. As will be
Hiscussed fater in chis paper, like the discussion of Alberta Court of Appeal in
Amalgamated, chis Court’s reliance on rribunal discretion and doctrines such
as res judicata or issue estoppel is nor entirely sacisfactory. Application for
leave to appeal WCB was filed 13 April 2010,

However, despite the foregoing, and #CB notwithstanding, even if the

question of arbitral exclusivicy is open in British Columbia—at least on a

panel considers necessary and appropriate, whether or not the evidence or information
would be admissible in a court of law.”

16 R S.B.C. 1996, ¢, 492,

7 Notealso that the Workers’ Compensation Appeal Tribunal is also compelled to apply the

policies of the Board when coming o a decision, save where those policies are “so patently
unreasonable that it is nor capable of being supported by the Acrand irs reguladions.” (see
ihid., 5. 251(1)). )
U8 Soe Mo RODGE4456 (30 November 2006), WCB Review Decision, online: WorkSafe BC
<http:/ fwwwavorksafebe.com/review_scarch/decisions/compensadon_decisions/ri164
456_decision_leceerpdf> at 8:
T am unable to accept that the Review Division has a general jurisdiction to find a policy ot the
Board invalid an the basis argued by the lawyer. Sectian 99 ol che At states
The Board must make its decision based upon the merits and justice of the ease, bue in so doing
the Board must apply a policy of the board of directors chat is applicable in thac case.
Section 251 of the Act gives WCAT specific authority o consider the validizy of a policy. but there

is na equivalent section far che Review Division.

% [2010]) S.C.C.A. No. 180 (QL).
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case by case basis—the bulk of the jurisprudence canvassed outside of Bricish
Columbia indicates that any assertion of exclusive arbicral jurisdiction will
come up against a vircual wall of policy favouring broad access to human
rights redress. Nevertheless, the courts have been clear thac each case tarns on
its own faces, and it may be that the British Columbian courts are willing to

track a different course than their counterparts elsewhere.

IV. JURISDICTION FROM THE PERSPECTIVE OF HUMAN
RIGHTS TRIBUNALS

A review of some recent decisions indicates that some haman rights tribunals
appear to have litrle trouble takingjurisdiction over human righs claims aris-
ing out of the workplace. Bolsrered substantially by the policy arguments
supporting broad access to human righes redress, many tribunals have consid-
cred thar absent an express and unambiguous statutory provision ousting
their jurisdiction, they have the power, if not che obligation, to hear the hu-
man rights claims of unionized employees.'

In coming to such a conclusion, some human righes tribunals have dis-
cussed a perceprion that arbicrators may not have jurisdicrion to consider
human rights claims where the collective agreement does not expressly con-
remplate such claims. However, this contention is no longer tenable in light
of the Supreme Court of Canada decision in Parry Sound."* Thar said, it is
difficult ro see how this argument was even justifiable prior to Parry Sound in
light of Weber which focuses on those macrers lying both expressly and infer-
entially within the scope of the collective agreement, as well as labour rela-
tions legistation chat gives arbitrators the power o interpret and apply those
statutes pertaining to employment. The somewhar dubious nature of such
pre-Parry Sound arguments was implied by Madam Justice Newbury in Can-

par when she wrote “an express ‘nexus’ is no longer necessary, it it ever was

before an arbitrator has the right and the responsibility to apply human
L]

P See e dvton o B.C Transit {1996}, 28 C.HRR, 13/337, 96 C.LLC. 230-027
{BCHRC) [Axron]. Note chat many portions of this decision are called into question by
laxer decisions of the Supreme Court of Canada, including Parry Seund, stipra note 13.

20 e dvton, supra note 120.
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rinciples”” Regardless, ocher, more recent decisions have based juris-

n on a framing of the dispute—i.e.ona distincrion berween an assess-

eng of whether chere was just cause for the termination of employment, for
X;}}ﬁple, and an assessment of whether an employee su ffered discrimination.
. For example, in Parisien v. Ottawa-Carteton R.::giorm! Tiansit Commnis-
“sion,' the Canadian Human Righes Tribunal tookjurisdiction in asicuation
where a termination grievance had already been dismissed by an arbitrator,
T'he employee in question had been terminated for chronic absenteeism, and
approximarely cwo months prior to the arbitration, had filed a complaint
with the Canadian Human Rights Commission alleging chat his employer
had refused to accommodate his disability. Afcer the arbitration concluded
in favour of the employer, the employer responded o the human rights claim
by arguing that the Commission lacked jurisdiction in the circumstances.

In rendering its decision, the Tribunal held that Weber did not stand for
the proposition chat arbitrators and tribunals could not have concuryent ju-
risdiction. Further, the Tribunal considered that the “essencial narure” of the
cmploycé’s complaine did not arise out of the collective agreement, but was
rather based upon an alleged breach of statutory obligations by the employer.
In particular, the Tribunal drew a distincrion between the assessment of
whether there was just cause for dismissal and whether the employec had
been discriminated against. However, it is not clear that this distinction is
whollyinline with the J#eber analysis, and parcicular]y the Supreme Court of
Canada’s holding that the dispute should be distilled down to its essential
character as decermined from che facts, not from the legal framing ol the is-
sues.

Addirionally, this case was decided before the 2003 decision of Parry
Sound, and the Canadian Human Righes Th vibunal did not have the benefitof
the Supreme Court’s guidance in this regard. The fact that chis Tribunal dif-
fered from Parry Sound somewhat with respect to what does and does not
relate to the collective agreement therefore casts some doubr on its findings

in this instance. In any event, ulrimarely holding thar ic shared concurrent

22 -
12 Cornpar, supra note 6 ac para. 48 femphasis added].

123 (2002), 44 C.H.R.R. D/94,27 CCLEL. (3d) 226 {CHRT) (Parisien].
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jurisdiction with labour arbitrators over human rights issues, the Tribunal
held that this jurisdiction was not furcher ousted by either issue or cause of
action estoppel, che macter was heard on its merits, and in contrast to the
findings of the arbitrator, the employee was ordered reinstated (seven years
after his dismissal), and paid damages for lost income and hure feelings.

In McKnight v. Insurance Corp. of British Columbia® the British Colum-
bia Human Righrs Tribunal considered a similar situation to its counterpart
in Parisien: the employee had been terminated, rhe termination of employ-
ment was grieved, and pending the outcome of arbitration, the employee
filed a claim with the British Columbia Human Rights Tribunal. The griev-
ance was then resolved in favour of the employer, who subsequendy applicd
to the Tribunal to have the matter dismissed. Important to this decision,
when the employee’s union originally filed the grievance, it was on the basis
that dismissal had occurred without just cause; the human righes complaine
pursuant to section 13 of the Humean Rights Code was not pursued until afrer
the grievance process had commenced.

The bulk of the Tribunal'’s decision revolved around the application of is-
sue estoppel (the Heber principles were not expressly discussed ac all—
perhaps because arbitration was no fonger on-going) in che conrext ol its
discretion to dismiss the employee’s claim under section 27. And, unlike
sone of the earlier decisions of human rights tribunals, Member K.
Neuenfeldt acknowledged chac arbitrators are capable of disposing of the
substance of a human rights complaint: “In my view, che [Human Rights]
Code and the Labonr Relations Code establish a legislacive construct thac
clearly concemplates the final disposition by an arbicrator of a human righes
complain thac arises as part of a grievance.”'?* Accordingly, finding the ele-
ments of issue estoppel made out, the Tribunal dechined to hear the mareerin
the circumstances. However, this decision did not address the jurisdicional
competition between arbirrators and tribunals per se (i.e. whetheror notthe
claim would be considered app 1'0pr1‘ate for arbitracion regardless of whether

arbirration has been concluded or not). Racher, it appeared to assume con-

1 2003 BCHRT 89, 48 C.H.LR. D/216 [Meknighs].

12%

Thidd. ar para, 67.
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other forum.

That said, the Tribunal in McKnright did discuss some of the issucs that
have historically supported findings of concurrent jurisdiction by the courts.
And, while this discussion was in the context of privity for the purposes of
making-out issue estoppel, these statements likely also have some purchase in
the context ofjurisdictional arguments, For cxample, with respecr to the
concern that the individual whose human rights have been infringed is nora
party to the grievance proceeding g, the Tribunal supported comments tharin
instances where chere have been no allegations of unfair represenration there
is no basis for the claim that a union will notact in an employee’s interests—
human rights or otherwise, Furthermore, the Tribunal nored that employees
can actively participate in grievance proceedings and give evidence at such
proceedings. Concerns regarding access to justice have, as discussed, often
teumped the concerns associated with labour relations policy. However, if the
access to individual justice issucs are lessened, so is their “trumping” ability.

Also noteworthy from chis decision are the Tribunal’s comments regard-
ing proper appeal process. The Member wrote:

If the Complainanc thought the decision ... was incorrect, the proper course
would have been for him to ask the Union to seek a review of the decision
under the provisions of the Labonr Cade. Again, there is no suggestion in the

materials thac this was donc, or that the Union declined o do so.!*

This supports an argument that the Human Rights Tribunal is not necessar-
ily intended to be the only and ulrimate guardian of human rights in the
province—i.e. despite the existence of such apractice, it should not be uril-
ized as an avenue for appeal by employces dissatistied with the outcome ofa
particular grievance.

Somewhat less satisfactory, at least from an employer’s standpoint, is che
British Colembia Human Righes Tribunal decision of MacRae v, Intcrna-

‘tional Forest Products Ltd."" In this case, the employee complained to the

1T

126 ghid ar para, 79.
127 2005 BCHRT 462, 54 C.H.R.R. /223 {MacRaz).
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Tribunal that he had been cerminated because of his physical disability con-
trary to section 13 of the Human Rights Code.

In the background to this complaint were the operations of a mill in
Squamish, British Columbia that had been closed on and off over the years,
and that had, at che time, been closed for an extended period. Before the em-
ployer made che decision to close the mill permanently (which would have
artracted severance liability) ic terminated che employment of 2 number of
workers who had been on long-term disability. This initial group did not
include Mr. RacRae, alchough he had been on disability at the time, This
particular group termination was grieved pursuant to the collective agree-
ment. The grievance went to arbitration and the arbitraror found chac while
termination of the employees on long term disability was prima facie dis-
criminarory, the employer was exonerated as the doctrine of innocent absen-
138

teeism'* was a bona fide occupational requirement. The grievance was ac-

cordingly dismissed. Subsequent to thac arbitration, Mr. MacRac’s employ-
ment was terminated along with some other employees on long term disabil-
ity. Mr. MacRae grieved this termination, but in light of the previous arbitra-
tion award in favour of the employer, the union did not pursue ic beyond step
four of the grievance process. When Mr. MacRae's complaint was brought to
the Tribunal, the employer argued thar issue estoppel barred the Tribunal
trom hearing the complaint on che basis thac the issue had already been de-
cermined.

The Tribunal declined to exercise its discresion under section 27 of the
Human Rights Code, however, and found for Mr. MacRae, ultimarely order-
ing his reinstatement, Primarily, the Tribunal found that the test for issue
estoppel had not been made our—in its view, Mr. MacRae was not repre-
sented av or party to the previous arbicration at all, and his employmenc had

4

The docerine of "innocent absencecism” refers o the employer’s legitimare and lawful
right to terminate employmene when an employee is unable to work for reasons char ore
ourside his or hec concrol (ie. the employec is nor culpable). Gen crally, when considering
whether a decision to terminate employment was reasonable, arbitracors will consider
whether an extended period of absence is exeessive in the circumstances and then whether

the evidence shows tha the employee is capable of regular actendance in che fyrure.
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cen terminated at the time the initial terminations were grieved. The

nal held:

While the arbitration award was binding on Interfor, the WA and the
gricvors on whose behalf dhe IWA preceded, it cannot be held to have pre-
enced Mr. MacRae from filing his own, individual human rights complaint.
oaccede to Interfor’s sabmission in this rcgard would mean that any time a
nion grieved a macter raisinga human righes issue, all employees in the bar-
dining unit would be forever barred fram filing a subsequent human rights
omplaine raising the same issue. I see no warrant in the language of either
1e Labour Relations Code or the Fuman Rights Code for thisunprecedented
onclusion,'?

he Tribunal further held that even if issue estoppel was made out in the
imstances, it would exercise its discretion to not apply itinany event. In
ular, the Tribunal focused on the issue thar the employee was not party
irst arbitration and that the union had declined to carry his grievance
conclusion. The Tribunal stated: “It would be fundamentally unfair o
allow Mr. MacRae even a single opportunity to legally challenge a deci-
5f his employer which had such significant consequences for him.”'*

vever, this statement of the Tribunal arguably fails to address both the

mployee’s avenues of redress pursuant to labour relations statuces—
iciilarly, a complaint about the union’s failure to act in contravention of
‘tion 12 of the British Columbia Labowr Relations Code (which sets oura

nioil’s duty of fair representation), recognized by the Tribunal in McKnight

the Tribunal’s own discretion under the Human Rights Code to dismissa

”»

[

i and held thac there had been significant *water under the bridg

i note 127 at para. 79,

[bid; ac para. 82.
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since the first arbicracion and the termination of his employment (ic. the
Tribunal found that at the time of the termination of Mr. MacRae’s employ-
ment, a final decision to close the mill had been made). The merits of such an
argument aside (Mr. MacRae’s grievance would have been very similar to that
determined beforehand), the more interesting parts of the MacRae decision

are the Member’s comments regarding the administration of justice:

[T]he administracion of justice is not brought into disrepute by two differ-
entadjudicators, under different starutory mandates, reaching difterent con-
clusions on the law, should thae be the resulr of the present case. Such differ-
ences are not uncommon, and the legal system has adequare mechanisms in
place o address them where they occur. '™

These comments, with respect, show little appreciation on the parc of the
Tribunal for the role of labour arbitracors or that of labour relations policy,
and they certainty call into question the British Columbia Court of Appeal’s
reltance on the discretion of the Tribunal to prevent duplication of processes
and protracted disputes in J//CB."* Regardless of the express wording of the
respective statuces,' since at least the Supreme Court of Canada decision in
Larry Sound the mandates of labour arbitrators and human rights tribunals
are not so disparare. In that decision, the Supreme Court held that arbitracors
have both a power and a responsibility vo apply human rights fegislation in the
employment contexe. Furcher, the coures have held that arbitrators have the
necessary remedial powers to address contraventions of the Human Rights

Code, and in fact, in Alberta Union of Provincial Employees v, Lethbricge

™ thid. ar para. 93.

132

Supra note 11 at para. 31,

"4 In Canpar, sspra note G at para. 17, Newbury LA, for the majoriry of the B.C. Court of

Appeal, noted chat *{t]he Labonr Relagons Codeand che Human Rights Code createvery
difterent schemes for the resolution of differences” noting differences in purpose as ex-
pressed by those statutes, However, by acknowledging Parry Sounds applicabilicy in B.C.
and imposinga responsibility on arbitraters to apply the Humiaar Rights Cade, the Court
of Appeal arguably widened the scope of the arbicrator’s mandace to a consideration of the
Human Rights Code and che broader policy issues thac are part and parcel of its operacion.
Sce Canpar, ibid. ar para. 48,



horiry and can fashion a remedy appropriate to the particular circumstances

! of a situation. Notably, in the course of fashioning an appropriate remedy,

:—gfbitmtors have been known to award general damages to successful grievors,
something akin to the jurisdiction of human rights wibunals to award dam-
ages for humiliation and hurt feelings. To diminish che impact of inconsis-
tent decisions arguably undercuts the importance that both the legistacure
and the courts have placed on both labour relacions and the arbitrators’ role
1n managing such relations.

Furthermore, the Tribunal’s statement that it “should not hesitate to
:&)"ine to ditferent conclusions [from arbitratoss), if the Human Rights Code
dlCt'ltCS that result™ also indicates something of a low regard for both the
labour relations process, and the judgment of arbitcarors when applying the
}Izmmn Rights Code, and is not in line with the Supreme Court of Canada,
w nLh made it clear in Parry Sound that refative expertise was not a factor
that should weigh against arbitral capacity to determine human rights
claims, "’
Overall, the Tribunal decisions discussed primarily turn on the applica-

tion of issue estoppel rather chan on the Weber or Morin criteria. With the

B 2004 SCC 28, [2004] 1 S.C.R. 727, 238 D.L.R. (4ch) 385.
135

Note however, that some recent decisions of the Tribunal appear re have recognized these
difficulcies. See e.g. Sharvock v. Nanaime Fovest Products, 2009 BCHRT 339; Kelly o
Providence Fealth Care Society, 2010 BCHRT 126; Alexander v. University of Brivish Co-
fumbia (Facnlty of Law). 2010 BCHRT 124, Neverthcless, seliance on Tribunal discreeion
stilt leaves open the possibility of Members substituring their own decisian for that of a
labour arbitrator on the same facts as a type of de facre appeal process. Clearly chis leaves
«.the Hman Rights Code valaerable ro misuse and mischict, and undermines the poticies

. and principles of labour relations, See the discussion ar che conclusion of this paper.

MacRae, supra note 127 at para. 97,

-See Parry Sound, saepra note 13 at para. 53:

The fact tha the Human Rights Conmission cusrendly has greater expertise than the Board in - re-
spect of human rights violations is an insufficient basis on which to conelude that a grievance arbi-
. trator oughe not 1o have the power to enforce the .. Hlustan Kights Code.
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exception of the cursory treatment given to Weber in the Parisien decision,
the decisions reviewed indicate that some tribunals appear to consider cheir
jurisdiction over human rights issues arising out of the workplace o be a
given. However, when the general cone of the decisions discussed is consid-
ered, itis arguable that the human rights tribunals havea misapprehension of
the Weberand Morin principles. The Supreme Court of Canada and the pro-
vincial appellate coures have made clear chat the legal framing of the issues is
not determinative, but that it is the dispute, distilled down toirs very essence
in the conrext of the factual marrix from which it arose, thar determines
whether something is within che scope of a collective agreemenct or not. Ar-
guably, a formalistic distinction between considerations of “just cause” and
“discrimination’, for example (see Parisien) ignores the genesis of both of
those assessments—tlie interactions amongand berween employees and em-
ployers as governed by the collective agreement,

In British Columbia (Ministry of Competition, Science and Enterprise)
(co.b. Liguor Distribution Branch) v. Matuszewski,' the British Columbia
Supreme Court had an opportunity to review a decision by the British Co-
lumbia Human Righes Tribunal thas was conerary to the previous decision of
a labour arbicrator. Again, this case turned primarily on che application of
issue estoppel. However, the discussion of Mr. Justice [ H. Pictield illuscraces
some of the concerns with the eribunal decisions discussed in the previous
paragraphs.

In Maruszewski, the Court faced a sicuation where the employee argued
thar the collective agreement discriminated against him because it barred
accrual of seniority while on long-term disability. Both a grievance and hu-
man rights complaint were filed within chree days of each other, and on an
carlier dare, the same grievance had been filed on behalfofanother employee.
The carlier grievance was decided in favour of the employer by arbicration in
2002, and the employee’s later grievance was accordingly withdrawn. Further,
prior to the hearing of the human righes claim, the employee was granted
worker’s compensation benefies that replaced his fong-term disability and

allowed him to accrue seniority under che collective agreement. Regardless,

52008 BCSC 915, 82 Admin, L.R. (4th) 308, 64 C.H.R.R. D/293 [Adetreszewshi],



94 UB.C.LAW REVIEW VOL.43:1

exception of the cursory treatment given to Weber in the Parisien decision,
the decisions reviewed indicate that some tribunals appear to consider their
jurisdiction over human righes issues arising out of the workplace to be a
aiven. However, when the general tone of the decisions discussed is consid-
ered, it is arguable that the human righes rribunals have a misapprehension of
the Weber and Morin principles. The Supreme Courtof Canada and che pro-
vincial appellate courts have made clear that the legal framing of the issues s
not determinative, but chac it is the dispute, distilled down to ies very essence
in the context of the Factual matrix from which it arose, that determines
whether something is within the scope of a collecrive agreement or not. Ar-
guably, a formalistic distinction berween considerations of "just cause” and
“discrimination”, for example (see Parisien) ignores the genesis of both of
those assessments—the interactions among and berween employees and em-
ployers as governed by the collective agreement.

n British Columbia (Ministry of Competition, Science and Entevprise)
(c.0.b. Ligior Distribistion Braneh) v. Matuszewski, ' che British Columbia
Supreme Court had an opportunity ro review a decision by the British Co-
lumbia Human Righrs Tribunal that was conrary to the previous decision of
a labour arbitrator. Again, this case turned primarily on the application of
issuc estoppel. However, the discussion of Mr. Justice LH. Picfield iflustrates
some of the concerns with the wibunal decisions discussed in the previous
paragraphs.

In Mutuszewski, the Court faced a situation where the employee argued
that the collective agreement discriminated againse him because it barred
accrual of senioricy while on long-term disability. Both a grievance and hu-
man rights complaint were filed within three days of each other, and on an
earlier date, the same grievance had been filed on behalf of another employee.
The earlier grievance was decided in favour of the employer by arbicration in
2002, and the employee’s later grievance was accordingly withdrawn. Further,
prior to che hearing of the human 1‘igﬁts claim, the employee was granted
worker’s compensation benefirs that replaced his long-term disabiliry and

allowed him to accrue seniority under the collective agreement, Regardless,

¥ 2008 BCSC 915, 82 Admin. LR, (4ch) 308, 64 C.H.R.R. D/293 [Matuizetwshi].
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.the employee continued with his complainz to the Tribunal. In 2007, the

__erlbun'll released its decision on the martcer. Of importance to this paper, ir
found that neither issue estoppel, abuse of process nor incotness applied in
'_'t;hc circumstances, and ultimately held thar the provision of the collective
;_igrcement preventing accrual of seniority was discriminatory.

" In quashing parr of this decision, the British Columbia Supreme Court
discussed the statutory schemes governing labour relations and human righes
;in the province. The Court held, without discussing the Weber or Morin cri-
teria, thac arbitrators and the Tribunal share concurrent jurisdiction with
respect to human rights issues arising out of the workplace. Furthermore, it
nOtcd that issue estoppel, abuse of process and mootness do not go to the
heart of jurisdiction, and racher operate to guide che Tribunal’s exercise of
discretion under section 27 of the Human Rights Code “to proceed, or to
refrain from proceeding, with the hearing of a complaint™'* However, i
holding that the Tribunal’s exercise of discretion to hear the complaint was
incorrect in the circumstances, the Court noted:

[W]here an arbitration proceeds in accordance with the requirementcs of the
Labour Relations Code and a collective agreement, and the issue is the inter-
pretation of a clause in the collecrive agreement and its compliance with hu-
man rights principles rather chan the resolution of a fact-dependant dispure
pertaining to the unique circumstances of any particular employee—amem-
ber of the bargaining unitis a privy to the parties to the arbitration because
of s.95 of the Labour Relations Code. The section direcrs that ehe decisian of
the arbicrator is binding upon each and every employee affected by the col-
lective agreement, ...

The fact thar Mr. Matuszewski was not represented by counsel, notin acren-
dance at the Sheshka grievance and not called to give evidence at the pro-
ceeding, and the facr that he had nac agreed to be bound by the outcome of
the arbicration are not relevant facrors in assessing whether or not he was
privy to a party to the arbirration, '

¥ 1bid. a para. 31.
VO thid a paras. 4849,
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These comments were directed towards the Tribunal’s application of issue
estoppel, and again, while this decision did not centre on an application of
Weber, this discussion of the Tribunal’s difficulries with priviry in the context
of issue estoppel calls into question those arguments that human rights tri-
bunals are berter equipped to deal with matters thar, alchough in the public
interest, arise ouc of labour relations,

The comments of the Court may also have utility in dispelling concerns
regarding representation, which consistently appear at che fore of decisions
concerning the allocation of arbitrator-tribunal jurisdiction. In Masuszewski,
the Court held chat even where a particular grievance was confined to one
employee, where the claim itselfhad broader application (i.e. ro all ora num-
ber of bargaining unit employees who did not participate in the grievance),
issue estoppel could operate to prevent asubsequent employee from making
a claim on the same grounds to the Human Righrs Tribunal. This may
weaken arguments thar without an individual hearing at the Tribunal in
which he or she could voice their particular claims an employee’s human
rights issue would never be adequately heard or resolved.

V. CONCLUSIONS:ISATYPE OF ARBITRAL EXCLUSIVE
JURISDICTION POSSIBLE AND PREFERABLE?

As staced at the beginning of this paper, the issue of whether labour arbitra-
ors can have anysort of exclusive jui‘isdiction over human rights claimsaris-
ing out of the workplace may be open in British Columbia. Unlike the Su-
preme Court of Canada in Morin, and the appellate courts in Onrario, Al-
berta, and Nova Scotia, the British Columibia Court of Appeal has not yet
specifically decermined the jurisdiceion issue in che context of labour rela-
tions, and the decision in OB may be distinguished on its contexrual un-
derpinning. The closest this court has come ro a ruling on the jurisdiction of
labour arbitrarors wis- 4 -vis the Tribunal was its decision in Canpar,™ where,
as discussed, the Court of Appeal declined to rule on whether concurrent
claims ro both a labour arbitracor and the British Columbia Human Righes
Tribunal would be appropriate in a particular inscance. Furthermore, the fact

41 Supra note 6.
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that Canpar was decided prior to the seminal decision in Morin indicates
that therc may stilf be room for arbitral exclusivity in some circumstances.

However, in Canpar the British Columbia Court of Appeal understood
the enactment of secrions 25 and 27 of the Fluman Rights Code to generally
lead to a concurrent, rather than exclusive, jurisdiction for labour arbitrarors,
This reasoning was echoed by the appellate court’s unequivocal statementsin
WCB. Furthermore, the many decisions discussed in this paper, by their simi-
larity of reasoning, provide considerable support ro the position that wibu-
nals and arbitrators share concurrent jurisdiction over human rights claims in
all circumstances. However, regardless of its reshaping over the years, the Su-
preme Court of Canada decision in Heber makes clear that each case turns
on its own facts. Before the question of any sort of arbitral exclusivity in Brit-
ish Columbia is answered, the courts will have to consider the British Co-
lumbia labour refations experience—that is, the Humran Rights Code, Labowur
Relations Code and ocher relevant starures require examination in the contexe
of a pardicular dispute arising out of a unionized environment.

Accordingly, it is not necessarily possible to posit the success or failire of
an argument in support of arbitral exclusivity in wholesale terms. Particularly
given the starting point of concurrency considered by the Courtin Crnpar
and WCB, each case will depend on its own factual genesis. All this said,
however, a review of the decisions discussed in this paper indicates that
should the appropriate situation present itself, there are some arguments that
could be made in favour of a form of exclusive arbitral jurisdiction in Bridish
Columlnia

First, there are some differences between British Columbian lcgis[ntion
and that of other jurisdictions examined in the cases discussed above. For

example, the Labour Relations Code states that every collective agreement

g

must contain a provision for final and conclusive settlement” of disputes
with TESPECE Lo the “interprel:ation, ;1pplic;1tion, operation or al[cged viola-
tion” ofa collectiveagreement.'™ Compared to the Quebec statute in Morin

this statement is considerably stronger. "The Quebec statuce stares only that

"% See Labour Relations Code, supra note 4, 5. 84(2).
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“[elvery grievance shall be submitted to arbitration” " Furthermore, with
respect to the Alberta stacute—described by that provinee’s Court of Appeal
as a weaker version of its Quebec and Ontario counterparts—-it states only
that “every collective agreement shall contain a mechod for the sertlement of
differences ... " Finally, while che Onrario provision is perhaps the most
similar to section 84(2) of the Labour Relations Code, it requires “the final
and binding sectlement by arbitration” s which could be construed as less
definitive than “final and conclusive”*

Morcover, the Human Rights Code, unlike human righes legislation in
Alberra, grants the British Columbia Human Righes Tribunal the discretion
to defer a complaint under subsection 23(2):

If at any time after a complaint is filed a member or panel determines chat
another proceeding is capable of approp riately dealing with the substance of
a complaine, the member or panel may defer further consideration of the
complaint until the outcome of the other proceeding.'?

Recall thac in Amalgamated the Alberta Court of Appeal cited thelack of
a deferral clause in support of the decision that it was the intent of the Al-
berta legislature that cither labour arbitration boards or (in chat province)
the Human Rights Commission should have concusrent ju risdiction over all
human rights issues that arise in the unionized workplace.'® Furthermore,
under section 27, the Tribunal can dismiss a complaint for a number of rea-
sons, including the fact chac irs substance has already been reselved in an-
other forum.

Both of these factors could operate o distinguish the decisions discussed
in Parts IT and I11 of this paper, above, and might nudge a courtinto the ter-

ritory of arbitral exclusivicy. Moreover, the British Columbia Court of Ap-

143

Labour Code, supra nore 48, 5. 104
199 abonr Relutions Code, supra note 68, 5, 135‘.

St abonr Relations Aet, 50,1995, ¢ 1, Sch. A, s, 48(1).
Y 1 abour Relations Code, supra note 4, 5. 84(2).
Huoman Rights Code, supra note 1, 5. 23(2).

V8 See chnalgamated, sipra note 64 ag para. 59.
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peal, and recently the Supreme Court of Canada, in Macaraeg and Honda,
respectively, have indicated a judicial preference for honouring the alloca-
tions of responsibility made by the legislacure.!™

Despite these differences however, any argument in favour of arbitral ex-
clusivity in British Columbia will likely come up against the formidable pol-
icy arguments in favour of retainin gjurisdiction wich the Human Righus Tri-
bunal. Since Weber, the Supreme Court of Canada has made clear thar when
the competition is berween rwo statutory bodies, there is no presumption of
arbitral exclusivicy, and as a result ostensibly less deference to the policy and
principles underlying fabour relations legislation. This has been consistently
echoed by the appeliate courts in other provinces (and the British Columbia
Courr of Appeal in WCB in particular), and further, many of these Courres
appear to have engaged in policy-balancing with the result that the scales are
more often than not tipped in favour of those arguments that human righes
tribunals and [abour arbitracors have concurrent jurisdiction in all cases. Ar-
guably, the decisions show that the courts have been unable to accord the
same importance to both guasi-constirational human rights legislation and
those policies underpinning labour relations schemes. Furthermore, section
46.1 of the Administrative Tribunals Act, which applies to the Labour Rela-
tions Board," one of che avenues to which an arbirraror’s decision can be
appealed, stares that:

46.1 (1) The rribunal may decline jurisdiction to apply the Human Rights
Code in any matter before ic.

(2) Wichout limiting the mateers the eribunal may consider when determin-
ing whether to decline jurisdiction under subsection (1), che uibunal may

U Lyen MACS, supra note 11, arguably followed this rack; unlike che Bricish Columbia la-

bour relacions regime {from which many important decisions on the Huaman Rights Code
and human righrs principles have scemmed), the Workers” Compensacion Boards man-
dace does not necessarily include a foeus on human righes claims. Accordingly, the Coure
of Appeal’s derermination char the jurisdicrion of the ‘Tribunal was not ousted may not he
all that extraordinary, and ane could argue that this decision tracks these other judicial
decisions favouring allocation of jurisdiction as determined by the Legislaure,

B0 Sec Labour Relations Code, supra nove 4,5 1151
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consider whether, in the circumstances, there is a more appropriate forumin

which the Human Rights Code may be applied.”'

Onits face, this provision appears to contemplate concurrent jurisdiction
much like sections 25 and 27 of the Human Rights Code pointed ro concur-
rent jurisdiction for the court in Canpar. However, it is not clear how these
provisions interace with the responsibility imposed on labour arbitrators by
the Supreme Coust of Canada decision in Parry Sound, and o whart extent.

Finally, despite the impact the decisions and policy discourse discussed in
this paper may have on arbitral exclusiviey, the decision of the Supreme
Court of Canada in Bisaillon v. Concordia University'™ may ofter some sup-
port to the exclusivity argument. In this case the Supreme Court of Canada
was split five to four, illustrating the diverging views on the jurisdiction ques-
tion. Bisaillon was a decision involving a competition berween a labour arbi-
trator and the courts in the province of Quebec. An employee had applied to
the Quebec courts for authorization to institute a class action against the
employer with respect to the administration of a pension fund. The admini-
stration measures had been agreed to by one of the unions active in the
workplace in the course of negotiations with the employer. This union ap-
plicd to have the motion to the court dismissed in favour of arbitral jurisdic-
tion over the matter. The superior court determined thas the matter was
within the exclusive jurisdiction of a labour arbitrator as the administration
of the pension plan was an application of the collective agreement, The
Court of Appeal overrurned chis finding, holding thar the plan existed out-
side of the collective agreement and thercfore was independent of its applica-
tion, and further, that an arbitrator could not have jurisdiction over all che
parties involved in a class action because they were represented by approxi-
mately nine different unions.

Five justices of the Supreme Coure of Canada held thar the chambers
judge had made the correct decision, m}d that the court had no jurisdiction
in the circumstances. The other four justices agreed wich the Court of Ap-

peal. However, both the majority and dissent made comments on the labour

B tdministrative Tribunals Act, supra note 24, ss. 46.1(1}-(2).
152 Supra note 36.
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relations process that go beyond the efficiency-based policy arguments dis-
cussed to date. For example, Lebel J. for che majorivy wrote:

[Olnce a collective agreement is signed, it becomes the regularory frame-
work governing relations berween the union and the employer, as well asthe
individual relationships berween the employer and employees.

The system of collective representation thus takes cerrain individual rights
away from employees. In particular, employees are denied the possibilicy of
negotiating their conditions ofemployment directly with their employer and
also lose control over the application of those conditions. In return, by nego-
tiating with the employer with one voice through their union, employeesim-
prove cheir positioning the balance of power with the employer. Moreover,
the individual interests of each member of the bargaining unit are protected
in a syscem of collective representation. .

Itis worth noting that the monopoly on collective representarion is not lim-
ited to the context of the collective agreement but extends to all aspects of

employer-employee relations.’>

Furthermere, Mr. Justice Bascarache, in dissent, noted that “employces
cannot sidestep the exclusive representation of their bargaining agents.”'™
Arguably, stronger than the efficiency argument, all of these statements could
be used to counter arguments raised in favour of concurrent jurisdiction in
all circumstances.

However, all of the foregoing discussion begs the question: Regardless of
whether it is possible in the context of the current labour relations and hu-
man rights regimes, is a type ofarbitral exclusivity preferable? The preferabil-
ity of arbitracion as the exclusive forum for the adjudication of human rights
claims arising out of the workplace has been the subject of considerable dis-
course outside of the jurisprudence, as noted by the Nova Scotia Court of
Appeal in Halifax."

B3 thid. av paras. 25-26, 28 [citations ommicted].
133 fhid. ar para. 66.

5 Supra note 87.
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In “The New Economy and the New Legality: Industrial Citizenship and
the Furure of Labour Arbitration,”® H¥W. Archurs comments on the “over
legalization” of the arbitral process. In particular, the auchor considered that
the forum of labour arbicration roday “looks, thinks, ralks and acts more and
more like courts of general jurisdiccion”,'” and as a result, the conceprof in-
dustrial citizenship as governed by the “law of the shop,” has been compro-
mised.™ In particular, Arthurs commenes that development of arbitration
from an adjudication of “the indigenous, idiosyncratic and distincrive ‘law of
the shop'™ to one that involves the applicarion of “real” or “judges’ law™” has
altered the intended essence of arbitrarion into a process of increasing for-
malism, length, delay and cost. Although Arthurs does not focus on the ad-
judication of human rights claims by arbitrarors in particular, his criticisms of |
the formalization and legalization of labour arbitration are cerrainly relevant
to any discussion of whether arbitrators should have a type of exclusive juris-
diction over human rights claims in the unjonized workplace: human righes
doctrines are more than mere workplace rules reflective of the bargains be-
tween employers and employees. The principles underlying human rights law
are very much a result of public policy and collective values, and the deci-
sions made under human rights statutes, although very fact dependant, can-
not be made in a vacuum and their precedential value ignored. Thus, the
injection of human righrs discourse into labour arbicracion necessarily moves
the process from “mere” workplace problem-solving and into a decision-
making practice in which adjudicarors must have an eye to the larger societal

issues.

130 W, Arthurs, “The New Eeonomy and the New Legalicy: Induserial Citizenship and the

Future of Labour Arbitsarion” Caommentary, (1999) 7 C.L.I.LJ. 45.
Y% Jhid ac 46-47.

B Compare Michel Coueu, *Industrial Citizgnship, Human Righes and the Transformarion

of Labour Law: A Critical Assessment of Harry Archur’s Legalizacion Thesis™ (2004) 19:2
Cad. ]. Law & Soc. 73. T here, Coutu argues char a scudy ef labour arbitration decisionsin
Quebee from 1992 to 1999 indicaces that Arthurs “legalization cheory™ is noc firmly sup-
porced on an empirical level in the Quebec contexe. However, the auchor does noce thar
che decision of Parry Sawnd may reflect a change going forward.

B9 Supr nose 156 ar 55
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Wich respect co Arthurs’ legitimate concerns ouclined above, his paper
was written prior to the decision in Parry Sound which, as discussed, stands
for the proposition thar arbitratars have the power and the duty to apply
human rights statutes. In other words, exclusive or not, the jurisdiction is
there; a return to the core values of industrial citizenship and the “law of the
shop” may be incomparible with the modern realities of Canadian society—
in the workplace or elsewhere.

Even Arthurs, in his paper, admits thar the process and concepr of labour
arbirration, although cxisting upon the same docerinal unde rpinnings, is
changing, and alludes to a possible “reinvention of labour acrbitracion in a
new form, more suited to the times in which we live'® For example, the
deep-rooted machinery of “labour relacions” that was designed to protect
employees from the arbitrary acts of their employers developed prior to the
relatively recent entrenchment of the Charter (and impo reantly, Charter val-
ues) and comprehensive human rights scacuces. As noted by Coucu, the prin-
ciple of industrial citizenship traditionally remained autonomous of the
“State apparaeus” and tried to “remedy for the non-interventionist policies of
the State in the labour field”'*' However, with the onset of the Charser and
human rights statuees, the constitutional and quasi-constitutional doctrines
and principles enshrined therein have come apply ro all aspects of Canadian
society—including the unionized workplace.' This necessarily means that
labour arbitrators are now obliged to navigate workplace disputes in a man-
ner thatis, ar che very least, informed by the values that have been adopred by
Canadian legislatures and socie ty at large. Moreover, the duty and power to
adjudicare workplace disputes in accordance with legislation such as the
Human Rights Code was clearly arriculaced by the Supreme Court of Canada

in Parry Sound, and despite Arthurs’ concerns of over-legalization, the Hu-

150 A rhurs, supra note 156 ar 60,

6 Coum, supra note 158 as 75,

- < e . - . .
2 See Arthurs, sprinote 156 ac46: 1 hey [the rights of workers} originace noc ina unique

regime of employment faw buc more and more in the general law of the land, especially
the Canadian Charter of Rights and Freedoms”
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man Rights Cocle and other constitutional and guasi-conseitutional principles

are now part of labour relations law.'® Pucting it simply, times have changed:

[ Tlhe grievance acbitration process may be construed as being a “coupling
mechanism” berween the legal and industrial relations systems. This process
cannot but adape to the complex discourse of human rights which now as-
stmes such a capital role in the legal system as a whole,'"

Somc have even argued that beeween 1995 and 2003, the majority of im-
portant judicial decisions on substantive human rights law stemmed from the
decisions of labour arbitracors, and not human rights eribunals,™® civing Briz-
ish Columbia (Public Service Relations Commission) v. B.C.GEU® a5 an ex-
ample. Clearly, arbitrators are rackling, and are equipped to tackle, policiesof
public import. The reality is that “labour arbitration is no longer strictly
about the parties rights and obligations as contained in their collective agree-
ment.'” The Supreme Court of Canada’s focus on the “essential characrer”
of the dispute, which had its genesis in Weber and which rejects formalistic

assessments of arbitral jurisdiction, clearly acknowledges this,

193 See also the comments of McLachlin J. in Héber, supra note 26 ac para. GO:
While the Charrer issue may raise broad policy concerns, ic is nonetheless a compunent of the fa-
bour dispuce, and hence within che jurisdicrion of the labous acbitrator. The existence of broad
policy concerns with respeci to a given issne cannot preclude the Jabour arbicrater from deciding
alk facees of the labour dispute ... .

" Coutw, sipre note 156 at 88 [citations omitted ). Note that in Coucu’s apparent view, the

result is chac human righes coneeprs are translared so as to be reconciled with labour rela-
cions principles. In che author of this paper’s view chis does not necessarily mean char
chimant rights are somehow compromised, or lessened, in the context of labour arbitra-
tion, however. Arguably, as longas the principies underlying labour relations exisc and are
supported by legislacion, the principles underlying induserial citizenship and human righes
must be reconciled. Ocherwise, the remedy offered may be wholly incomparible with the
realities of the workplace and applicable cotlective agreement, and may ignore the other
righes and parties implicated by, even peripherally, by a dispute—someching acbirrazors
eradicionally are betrer versed in than human cighes tribunals,

W5

See Gall, Zwack & Bayne, supra note 51 ar 399,
166 11999] 3 5.C.I1. 3, 176 D.L.R. (4ch) 1.

7 Gall, Zwvack & Bayne, s nare 51 ac 400,
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Arbitrators may have moved beyond their original mandate of adjudicat-
ing workplace disputes according to the law of the shop, but the point, as
discussed above, is chat regardless of what can be said about the changes to
labour arbitration over the years, in order not to disrupr che labour relations
scheme (which, despite being informed more and more by principles devel-
oped in other forums, still exists to a great extent for the purpose of ach icving
workplace dispute resolucion with minimal disruption), employers and em-
ployees need to be able to rely on labour arbitrators as being empowered ro
fully, and finally, resolve 4y workplace dispute. Thus, in most circumstances,
arbitrators should be the primary method for recourse by employees in order
to facilitate the goals underpinning the established labour-relations process, a
process which cannot be divorced from the modern concext in which ic exises
and which is still supporred by policy and legislation. Accordingly, arbitra-
tors should, ar least in some circumstances, have exclusive jurisdiction over
human rights claims. The very legalization criticized by Arthurs supporrs
this.

Therefore, Arthurs' concerns abourt “over legalization,” although valid, are
not necessarily fatal to a position that human righes claims arising our of the
unionized workplace should, at least in some circumstances, be restricted to
the jurisdiction of labour arbicrarors, Although Archurs may lamentan arbi-
tral panels increasingly “judical” behaviour, the very fact of this evolution
suppores the contention that, so long as cthe policies and legislation under-
pinning the labour relarions regime exist, labour arbitrators should be
granced some form of exclusive jurisdiction o adjudicare workplace disputes
in the modern era. The Human Rights Tribunal’s concurrent jurisdiction
cannot mean jurisdiction in every case merely because the Tribunal purport-
edly has an expertise and operates wichin the context of farger and broader
principles than those found in “the grubby litcle enterprise of solving prob-
lems in the workplace.”® The more sophisticated and informed by policy
and precedent arbitrators become, the more equipped they will be to deal
with o finally and conclusively determine the important issues thac arisc in
human rights claims. This sophistication of arbitral panels was expressly rec-
ognized by the Supreme Court of Canada in Parry Sound.

168 Archurs, siepra note 156 ac 36.
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Suppore for exclusivity can also be found in a 2005 article by Gall, Zwack,
and Bayne,"? where the authors cite the “full panoply of remedies” standard
to the labour arbitrator’s “arsenal” in support of arguments that “labour arbi-
trators are best able to apply human rights principles in ways that are consis-
tent with the competing interests in wotkplaces”"” Thac the British Colum-
bia Human Rights Tribunal has the power to dismiss or defer a complainc is
not enough—the decisions of the Tribunal discussed in previous sections of
this paper make clear thac even where an arbitrator has rendered a final deci-
sion, there may be no final resolurion of the workplace dispute. The discre-
tion exercised by the Tribunal, although reduced in scope following legisla-
tive amendments of 2002, arguably still continues to “reflect hesitancy ro
defer to the arbitration process, based on its concern that arbitration might
not be an appropriate forum for the adjudication of human rights claims.”"!
However, as emphasized in this paper and by Arthurs, arbirration is not the
forum it once was; ic has evolved into a sophisticared regime more than ca-
pable of addressing the arbitrator’s broad mandated as ser out in paragraph
89(g) of the Labour Relations Code. Concurrent jurisdiction in every case
undermines this mandare. Where a complaint to the Tribunal is lodged con-
temporancously or concurrently to a grievance, the parties will have to take
steps with respect to both processes, and in particular, will have to wait for
the Tribunal to either exercise its discretion to dismiss che claim or render a
possibly inconsistent decision. Even if an inconsistent decision is quashed
through judicial review, treacin gconcurrent jurisdiction as jurisdiction to the
Tribunal in any case gives rise to the real possibility that workplace disputes
will only be resolved after protracted litigation. This was just the case in
Meare v, Fletcher Challenge Canada Ltd.,"™ which took “almost nine years
from the filing ot complainr to the Tribunal's decision on the merits.”'™ Such
a process is aot only ancithetical to one of the very purposes behind the la-

169 Gall, Zwack & Bayne, supra note 51,

170

fhiel. ac 382 [emphasis in original].

U thid ac 391
7 [1996] B.C.CH.R.D. No. 24 (HRC) (QL).
3 Gall, Zwack & Bayne, supra note 51 ar 396.
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bour relations scheme in the provinee, the speedy and efficient attainment of
workplace harmony, itis also incompatible with the notion of induscrial citi-
zenship espoused by Arthurs. The Tribunal may offer direct access to em-
ployees who consider they have been discrim inated against in contravention
of the Human Rights Code, however, it has been long established chat by or-
ganizing in collective bargaining units, cmployees necessarily give up indi-
vidual recourse against their employer. Allowinga paraliel forum for the
adjudication of workplace disputes disrupts this core aspect of labour rela-
rions and “undermin(es] the statutory role of the union as exclusive bargain-

ing agen I

Anning the arbitraror with the authority to decide all maccers arising, ex-
pressly or otherwise, out of the collective agreement facilicates the cfficient
and final dispensation of disputes..... More importantly, it gives fuldl recogni-
tion to the nuances of the unionized workplace, and the labour arbitrators
unique appreciation of them. T.abour arbitrators have a specinlized under-
standing of labour relations issues, which is invaluable when adjudicasing
disputes arising in the workplace. While chis cxpertise originally may have
been acquired through the more limited exercise of interpreting and applying
callective agreement language, it nevertheless gives arbitracors a sizeable ad-
vantage over the courts and other tribunals in resolving workplace dispures
of any kind."”*
Further, parallcl processes may promote duplication of processes and unnec-
essary expense Lo both private parties and public bodies, as well as forum-
shopping.'”’
Finally, although access o justice concerns are often at the fore of those
decisions declining to give any sort of exclusive jurisdiction to arbitrators,
there is a fair argument that access to justice i actually enhanced by arbitral

)urisdiction. Arbicradon does not merely exist to facilicate the efficient resolu-

tion of workplace disputes; the machinery of labour relations gives employees

-
14 e Bicaillon, supra note 36,

155 (ol Zwack & Dayne, supra note 31 at 394,
176 1hid. ar 387.

T See ibid. ar 390.
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access to justice in a timely fashion, and provides them with represencation
they may otherwise not have {or be able to afford) in other forums. More-
over, where the human righes issues are complex and deal with the incersec-
tion of private rights and public policy, unions may have resources that may
be unavailable ro individual complainants who can access the Tribunal wich-
out representarion to advance and fully argue complex issues."” Morcover,
through the grievance process, disputes are heard and uldimarely resolved
{cither by negotiation or arbitration) relarively quickly compared to ocher
dispute resolution mechanisms, “because of fixed grievance procedure time-
lines and provisions for expedited arbitration."” The resulc is that employ-
ees, in the labour relations forum, may be provided with a more meaningful
and relevanc resolution—ar the very least from a temporal perspective—than
they would from a remedy meted out years later when circunistances are such
that che employment relacionship may be altered or may be no longer viable.
Furthermore, and from the perspective of the Tribunal, its declaratory pow-
ers may be undermined where an order that an employer cease discriminaring
orimplement policy or practice changes comes years after the face, and where
such changes may no longer carry the same meaning or impact. Collective
agreements are regularly renegotiated, workplace policies change, as do indi-
vidual and collective attitudes. Years-long tribunal decision-making rarely
reflects this dynamic.

"To conclude whac has been very much an exploration of the possibility of
any sort of arbitral exclusivity over human righrs claims in British Columbia,
whether or not any of the arguments and issues posited above will be of assis-
rance or fatal to the argument in favour of arbitral exclusivity remains to be
seen. Much will depend on the situation that ultimately presencs itself to the
Brirish Columbia courts for analysis. Therefore, all thac can be said ac this
poincis tha the jurisprudential currenc flows against arbitral exclusivicy and
thac alchough the argument is possible, the grasi-constitutional nature of
human righes legistation is likely to bga significanc hurdle to arbitrators be-
ing granted exclusive jurisdiction over human rights disputes in che union-
ized workplace.

Y See ibid ar 399.
U7 Ihid. ar 396,



