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* The nature of the Duty to Accommodate and
legal requirements to satisfy it continue to
develop

* The Duty to Accommodate can arise in a
variety of situations

* |ssues can be complex & solutions are not
always obvious

* Effective accommodations can reduce
productive time lost and avoid litigation
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* |n 2013

— 2,761,604 days were lost from work owing to
occupational injury and disease

— 17,743 serious injury claims made in 2013
* 63% male / 37% female
* 9% of serious injury claims were aged 15-24
* 21% of serious injury claims were aged 55+
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* Workers Compensation Act (“WCA”) &
Regulations

— Employer duty to ensure the health & safety of all
workers (WCA s. 115)

— Worker duty to protect the worker’s health and
safety and that of colleagues (WCA s. 116)

— Supervisor duty to ensure health & safety of all
workers supervised by the supervisor (WCA s. 117)
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* Human Rights Legislation
— BC: Human Rights Code, RSBC 1996, c 210**

— Federal: Canadian Human Rights Act, R.S.C. 1985,
c. H-6

— Canadian Charter of Rights and Freedoms
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Discrimination in employment
13 (1) A person must not

(a) refuse to employ or refuse to continue to employ
a person, or

(b) discriminate against a person regarding
employment or any term or condition of
employment

because of the race, colour, ancestry, place of origin,
political belief, religion, marital status, family status,
physical or mental disability, sex, sexual orientation
or age of that person or because that person has
been convicted of a criminal or summary conviction
offence that is unrelated to the employment or
intended employment of that person. :
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* Exemptions:

— the operation of a bona fide retirement,
superannuation or pension plan or to a bona fide
group or employee insurance plan, whether or not
the plan is the subject of a contract of insurance
between an insurer and an employer.

— a refusal, limitation, specification or preference
based on a bona fide occupational requirement
(BFOR).
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* Step #1: What is the nature of the
accommodation sought?

e Step #2: Is there a duty to accommodate and
what is the scope of the duty?

* Step #3: Would a refusal to accommodate be
discriminatory and contrary to human rights
legislation?

* Step #4: Is there a basis for an agreement on
reasonable accommodation?
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* Accommodation issues tend to arise with
respect to:

— Physical or mental disability (most common);
— Religion;

— Family Status; and

— Age
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Definition of Disability

* Boisbriand decision of the Supreme Court of
Canada (2000) defined “handicap” (aka disability)
broadly as follows:

“may be the result of a physical limitation,

an ailment, social constraint, a perceived
limitation or a combination of all of

these factors...”
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Presentation Notes
Full Cite: Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Montréal (City); Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Boisbriand (City), 2000 SCC 27, [2000] 1 SCR 665

Note that employees with mental illness are entitled to the same protection as those employees with a  physical disability

Employers and insurance carriers are required to treat an absence due to mental illness in the same way as an absence caused by a physical illness or disability
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Would a refusal be discriminatory?

* Prima facie discrimination in employment can
generally be established where:

1) an employee has a characteristic linked to one of
the prohibited grounds under the Code;

2) the employee is experiencing adverse treatment;
and

3) there is a nexus between the adverse treatment
and the prohibited ground.

 |f satisfied, the Employer must then prove it
met its duty to accommodate
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A simple example: Employee X, an employee without any physical limitations works onsite as a data entry clerk. X’s office is not wheelchair accessible, but this has been a non-issue for X. Suddenly, X is involved in a car crash. X survives, but will be confined to a wheelchair to life. After recovering from the incident, X indicates he is ready to return to work but cannot access his office onsite as there is no wheelchair ramp. Here it is a clearly obvious example of where the employee has a characteristic (unable to walk and being confined to a wheelchair) linked to a prohibited ground (physical disability) who is experiencing adverse treatment (unable to access his office) when the adverse treatment and the prohibited ground are clearly linked. At this point the Employer’s duty to accommodate X arises.

A more complicated example: Employee Y, an otherwise productive and likeable employee, suddenly starts to have numerous absences from the workplace. While Y’s work product has not yet reduced in quality, the absences have resulted in an inability to complete projects on time and Y has now requested a couple extensions on deadlines to complete tasks. Overall, this new pattern is beginning to affect Y’s colleagues, some of whom are forced with shouldering the extra burden, and Y’s employer is considering what level of discipline Y should receive. Here is a situation which is currently ambiguous: is Y suffering from some sort of onset mental disability such as depression (possibly causing non-culpable absences), or has Y suddenly just become lazy (causing culpable absences)? The sudden change in his behaviour indicates something has occurred and it is important for the Employer to raise this with Y to try to determine the reason for the absences. If something has triggered a diagnosable depression in Y, Y has a characteristic (mental disability) a result of which he is being considered for discipline. The Employer must work with Y to determine the basis for his behaviour and does so, finding out that Y’s partner has recently walked out and left Y as a struggling single parent. Y confirms that since assuming the responsibilities of a single parent, Y has been deeply strained and has recently seen his psychologist for depression. His psychologist has recommended a formal psychiatric evaluation given their discussions. The Employer must now be careful to work with the employee and appropriate accommodations for both a potential mental disability and to make sure that no discrimination claim based on family status can develop.  
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What is the Scope?

“The duty...is to take reasonable steps to
accommodate the complainant, short of undue
hardship: in other words, to take such steps as may
be reasonable to accommodate without undue
interference in the operation of the employer's
business and without undue expense to the
employer.”

Ont. Human Rights Comm. v. Simpsons-Sears, [1985] 2 SCR 536
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This is a broad definition with boundaries that are not always easy to determine.

The nature and extent of the duty is still being determined in the decisions of Arbitrators, Human Rights Tribunals, and the Courts. What is clear is that accommodation must be assessed on a case-by-case basis.
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* The Employer does not have a duty to
accommodate where:

— it can demonstrate undue hardship; or

— An objectively justifiable bona fide occupational
requirement (“BFOR”) exists.
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* When has the Employer reached “undue
hardship”?

— Accommodation efforts must be assessed globally

— All accommodation during the employment
relationship is relevant

— The undue hardship test does not require the
employer to show that it is “impossible to
accommodate” the employee

— The duty to accommodate ends where the employee
is unable to fulfill the basic obligations of
employment for the forseeable future

Hydro-Quebec, Supreme Court of Canada (2008)
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Full Cite: Hydro-Québec v. Syndicat des employé-e-s de techniques professionnelles et de bureau d'Hydro-Québec, section locale 2000 (SCFP-FTQ), 2008 SCC 43, [2008] 2 SCR 561

Basic Facts of Hydro-Quebec: 

- the Complainant missed 960 days of work between 1994 and 2001

- the medical evidence showed that the Complainant was unable to work on a continuous basis

employment was terminated resulting in a grievance that the dismissal was not justified

SCC upheld the termination
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* Factors to Consider for Undue Hardship:

1. Size of the employer
Interchangeability of the workforce & facilities;
Whether the employee’s job exacerbates the disability;
The extent of the disruption of a collective agreement;
The effect on the rights of other employees;
The effect on the morale of other employees;

N o Uk WD

Costs to accommodate, including impacts on efficiency,
wage increases, and other direct $ costs to be incurred

8. The impact on the safety of the individual, other
employees, or the general public.
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As is shown on the slide above, there are many factors to consider when looking at whether or not various accommodation options will impose undue hardship on the employer.

In our simple example with Employee X confined to a wheelchair mentioned earlier, options for the Employer to consider may include building a wheelchair ramp, relocating X’s office, installing a hydraulic lift, installing an elevator, etc. Building a wheelchair ramp may be the easiest and cheapest option and installing an elevator may be the most costly. If the Employee insists on having an elevator, it may well be that accommodating such a request would amount to undue hardship to the Employer, particularly where the wheelchair ramp is a suitable option. 

In our more complicated example with Employee Y, this situation requires a more nuanced and cooperative approach to determining an accommodation that is reasonable for the Employee. The Employee may provide a “wish list” of accommodations such as a leave of absence, flexible time work arrangements, or other ways in which to attempt to better manage the new personal challenges Y faces. It is possible that some accommodations can prevent the situation from worsening, thereby halting the negative progression of any depressive symptoms that may be occurring. 
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* |s the standard a BFOR? (Meiorin test)

— Employer must:

* show that it adopted the standard for a purpose
rationally connected to the performance of the job;

* establish that it adopted the particular standard in
an honest and good faith belief that it was necessary
to the fulfillment of that legitimate work-related
purpose; and

* establish that the standard is reasonably necessary
to the accomplishment of that legitimate work-
related purpose.
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Test from: British Columbia (Public Service Employee Relations Commission) v. BCGSEU (SCC) [Meiorin], 1999 CanLII 652 (SCC), [1999] 3 S.C.R. 3 


If the employer can establish, on a balance of probabilities, that a prima facie discriminatory standard is a bona fide occupation requirement (“BFOR”), the standard will not be struck down. 

BFOR is occasionally used as a defence to discrimination claims based on physical disability, rather than mental disability. 
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Agreement on Reasonable Accommodation

Preferable to come to an agreement

Negotiation process may take place prior to
an employee’s time off, while the employee is

off work, when the employee is planning to
return, and when the employee is back and

working
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* |ssues upon returning to work:
— What are the requirements of the position?
— Is accommodation needed?
— Privacy concerns
— Medical information
— Modified job duties
— Permanent vs. Temporary restrictions
— Seniority Rights
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* Reasons for accommodations vary:
— Restrictions imposed by childcare
— Returning from serious workplace injuries
— Returning from personal medical leaves
— Returning from substance abuse treatment
— Permanent restrictions on work capabilities
— Graduated return to work plans

20
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* Accommodation is a 2 Way Street

— Employees must participate

B
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Employer Obligations:

1. Determine reason for request for
accommodation

2. Assess nature of discrimination allegations and
whether such effects may be alleviated through

reasonable accommodations

* Every situation is different; context important; look at each
situation individually

3. Determine whether there is significant cost and
disruption caused by accommodation required
* “impressionistic assumptions” are not good enough

22
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4. Consider use of legal, medical and
occupational safety experts to determine
accommodation options

5. Make an attempt at accommodation that is
tangible and measureable

6. Communicate the position to the employee
and the Union (if applicable)
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Employee Obligations:
1. Describe nature of any accommodation required

2. Explain the basis for the accommodation
request

3. Provide medical support where appropriate

4. Attend at independent medical examination
when reasonably requested

5. Provide ongoing medical disclosure where
relevant
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* If a return to work is not possible, and will not
be for the foreseeable future, the contract
may be frustrated at common law

* In the context of a unionized employee,
permanent disability may provide the basis for
treating the employment relationship as at an
end due to innocent absenteeism
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Frustration of Contract @

e
“It has long been a tenet of our law that a contract may be
brought to an end by operation of law and the parties

discharged from further performance if, without the fault

of either party, the circumstances in which it was expected
to be performed have changed so radically that

performance would be impossible or at least something

radically difference than was initially contemplated. In such
circumstances, the contract is said to be frustrated.”

Wightman Estate v. 2774046 Canada Inc., 2006 BCCA 424

* Frustration is typically referred to as having been
brought about by an “act of God”

26




Frustration of Contract @

OVERHOLT LAW

Trusted Advisors

* Dartmouth Ferry Commission v. Marks (1904)

— Permanent disability that prevents employee from
performing duties frustrates contract; distinct
from temporary disabilities

* Yeager v. R. J. Hastings Agencies Ltd. (1984)

— Length of the absence alone is not determinative
of the issue (2 years in this case)

— Abandonment is just cause for dismissal

27
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Full Cite: Dartmouth Ferry Commission v. Marks (1904), 3 S.C.R. 366

Full Cite: Yeager v. R. J. Hastings Agencies Ltd., 1984 CanLII 533 (BCSC) case
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* Demuynck v. Agentis Information Services
Inc.(2003)

— Absences exceeding 18-24 mths fall outside the
“temporary” range and into the “permanent”
category

* Wightman (2006)

— Availability of LTD benefits does not mean a
contract cannot be frustrated

— Wording of the employment contract is important

28
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Full Cite: Demuynck v. Agentis Information Services Inc., 2003 BCSC 96

Full Cite: Wightman Estate v. 2774046 Canada Inc., 2006 BCCA 424
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* What steps do | consider to determine
whether the contract has been frustrated?

* Marshall v. Harland & Wolff Ltd. (1972)

— Ask yourself: is the employee’s incapacity of such
a nature, or does it appear likely to continue for
such a period, that further performance of the
employee’s obligations in the future would be
either impossible or radically different from that
undertaken by the employee and agreed to be
accepted under the agreed terms of employment?

29
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Full Cite: Marshall v. Harland & Wolff Ltd., [1972] 2 All E.R. 715, [`972] 1 W.L.R. 899 (N.I.R.C.) 
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* Consider:

a) The terms of the contract, including provisions
as to sick pay

b) How long the employment is likely to last in the
absence of sickness

c) The nature of the employment

d) The nature of the illness or injury and how long

it has already continued and the prospects for
recovery

e) The period of past employment

30
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Full Cite: Marshall v. Harland & Wolff Ltd., [1972] 2 All E.R. 715, [`972] 1 W.L.R. 899 (N.I.R.C.) 
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* Expect further developments in the duty to
accommodate

* Rise in mental illness rates
* Aging workforce

* Diverse family structures and parental care
obligations

* Increased cultural and theological diversity
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Thank you for Attending!
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